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(Trial resumed.) 
10 

THE COURT: Now that vou have had all night 
a 


to gird your loins, are you all realy? 


12 || 


| 

« McAMIS Rea . 
13 

MR. WEISS: I would like to get a stipulation 

14 

i} 

from the defendants that the confi:iential report referred 
15 | 

i to in stipulated fact number 2! is also referred to, from 
16 

1] 

\| time to time, 7~> the Armour study or the black book. 
17 || 

i] qT * A* | : . 

i} IR. MCAMIS: I have » tcouble stipulating to 
18 || 

l that, your Honor. I'm not sure that it has been referred 
19 | 

to in any evidence here, but it was from time to time. I 


have no trouble with it. 
I] MR. GOULD: I will] stinulate that there are 
references to it which refer to that item, 


THE COURT: There were .eferences 


®& FS 8 B 
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15 


16 


17 


18 


19 
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mc jp 

MR. DUFF: We will ti 

TU COURT: I think 
said, “the so-called blac! 4 

MR. WEISS That is « 

I would also like to 
portions of a deposition. 

THE COURT: I thouadht 
case yesterday. 

MR. WEISS: Your Hoi 
we have been getting on a daily 
to cut down all of this. 

THE URT: In otl 


nat you 


323 


ilate also, your Honor. 


(Inaiee 
Welss 


in his question 


‘orrect. 


iad in two very short 


rested 


your 


I read the transcripts 


is and hurriedly tried 


say you we..t 


ew very small items. 


siticn on page 162: 


to reopen the case? 
MR. WEISS: Just for a 
From the Glynn ders 
od Is it fair to 


records of earnings of General 


pro forma cash flows 


not have enough availab] 


obliaqations created under the 7 
MR. GOULD: I am qg 

tion, if your Honor please, bec 

that it conld not possibly cli 


value. I don't know 


SOUTHERN DL 


for 1969 an 


what the w 


«+ 


bre 


VuS 


rit 


1 


, 


' 


that if the historical 


were followed in the 


1970 that General Host 

vay for the various 
cent debenture?" 

ty object to the ques- 
f think it is so phras 


anything of probative 


ICT COURT KIVPORTi KY US COURLHO! 


to 


~] 


wo 


10 


11 


12 


13 


14 


15 


19 


23 


MR. McAMIS . join in rhat objection, your 


Honor. I simply say it 1S an Ling r question. 
MR. W i ! mu, all ob ions at the 
depositions were preserved except as to form and there was 


no objection at that time. 
MR. GOULD: I think you can raise an objection 


as to form if you read what happened after that. The 


witness didn't understand it and there is no response to 


MR. WEISS: There are only two questions there 
and there is no objection and I want to read those two. 


MR. GOULD: I will withdraw the objection. 


IR. EISS: 

"A You are saying t t it was the 1967 or 
19638 which year? 

"0 I am saying i: the historical standard 


were followed. I am trying to follow what you said. 
"A That is riglit. 
Your Honor, you raised a question yesteruay 
or posed a question concerning the Chris-Craft deci: 


and the interchangeable use otf the descrirtions First 


Boston here as dealer-manager or ; underwriter. I have 
the record on appeal in that Chris- i1ft case and I have 


the prospectus that was in issue in tnat case 
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THE COURT } i you whether the empha- 
sis so far as imposing } I n First Boston was con- 
cernel was on tie fact that 1 o underwriter. That 
is all I asked. 

MR. WEISS: That is wh I am getting to, that 
the on! role that First Hoston pla 1 in that situat " 
s as a dealer-manager and t ‘ourts in effect held that 
a dealer-manager is an underwriter and used the phrases 
interchan Y- 
The prospectus indicat that First Boston 
is a dealer-manager and, indeed, almost the exact lan- 
quage that is present in the pros;.ctus in this case 
exists in the Chris-Craft decision, the Chris-Craft case. 
I would like to offer this 11 vidence. It is the record 
on appeal. 
THE COURT: I am not taking that in evidence. 
Please, there are limits to what 15 admissible evidence in 


a case. It 3 think 2% 38 


important s 


an take judicial 


notice of it. It is an official record cf this yurt 

MR. WEISS: All right. 

THE COURT: I asked a simple question, I 
dida't expect to get a thousand page printed rec rd in 
response to it. 

MR. WEISS: I’m sorry, ir Honor. I just 

: SOUTHERN DE ICL COUKET RIPURTER UR 
ray 
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14 


15 


16 


17 


18 


21 


JA 326 


wanted to be responsive. 3 


MR. GOLDSCHMID: There wis a point made yester~ 
day on the Scienter standard in the new Chris-Craft case. 


4 


I assume you have that before you. Did you hand that un, 


Mr. Weiss 
MR. WEISS: No, I didn't. I assumed we would 
argue that on the motion to disiniss. 

MR. GOLDSCHMID: I just miqht note that in 
Footnote 30 the Second Circuit's Judqa Timbers has said 
that recklessness is a Scienter staniard. I think he made 
that clear. Footnote 30 of that opinion indicates that 
Chris-Craft stands for Lanza and Il.an’2 stands for Chris- 
Cratt. 

MR. McAMIS: If you want me to proceed, as I 
indicated at the adjournment yesterday on behalf of the 
ci’ents I represent, I will, your Ilonor. 1f have motions 
to strike and to dismiss for failure on the plaintiff's 
part to present a prima facie case in his case in chief. 

Could I ask the Court: whether you want me to 
argue my motions now or do you want to have a statement 
from other counsel of their motions at this time? 

THE COURT: I can only hear one counsel ata 
time, {f you are arguing your motions, presenting your 


arguments, how can I shift to other counsel? 


KRN_DI cl OURT REPORT Ky 


SOU 


to 


10 


11 


13 


14 


15 


16 


17 


18 


19 


2] 


Commission Expires hv 


JA 327 
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MR. McAMIS: Very well, your Honor. My motions 
to strike relate to two pieces of to3stimony from the depo- 
sitions of two General Host officers, Mr. Day and Mr. 
Glynn, and both of them, both of those pieces of testimony 
relate to the same subject matter, wiich your Honor ad- 
mitted subject to a motion to strike if there was no con- 
nection made with the events leadins: up to the prospectus. 

The events concernimys which Mr. Day and Mr. 
Glynn were testifying related to cttompts by Host to ob- 
tain financing to borrow money in Avril 1969. As your 
Honor will recall, the prospectus is dated January 30, 
1969. The trial transcript references for the Day testi- 
mony that I am talking about are payes 126 to 130, and for 
Glynn it is at page 231, your Honor. 

THE COURT: Let me act one at a time. What 
is the first one? 

MR. MCAMIS: The Dav testimony at 126 to 130. 

As you see at the bottom of that 2 
is asked about the study that he had done in. h or 
April] at the request of Mr. Ashton and-- 

THE COURT: The bottom of what paqe? 
MR. McAMIS: The bottom of page 126 of the 


trial transcript. 


THE COURT: Go ahead. 


SOUTHERN OF ICT COURT KEPGRIEKS US COUKTHO! 


| JA 328 


a mcjp 328 

2 || MR. McAMIS: Do you have it, your Honor? 

a Mr. Day then process to refer to the analysis 

4 | that he prepared at that flies ada ».oceeding on to page 128 

5 | his enalysis was embodied in a rerort which indicated that 
| 

6 | Host needed between $40 million am! $50 million for financ- 


\ ing if Ilost were forced to wait thice years before it 
| 
8 |i ; 
obtained control of the board of Armour. 
J jj Then that proceeds to a discussion of cash 
\| 
wet flow projections and why that fiuancing was needed, and 
{| 
| 
11 ] I submit, your Honor, that in no pl .ce in that testimony 
| 
12 || is there any evidence that this nec! was anticipated in 
13 | January 1969 or that this study was anvthing that pro- 
| 
14 | ceeded from a perceived need in Januory 1969). 
\ 
1S || Therefore I say that the testimony as to that 
|! 
| 
16 April event has not heen conneeled Ivy the plaintiff to 
7 | anything that could be related to the state of mind of the 
| 
18 || participants at the time the Host 1 gistration statement 
i : ee : ie ae ne . ; 
19 || of January 30th was prepared, iat. is the basis of my 
20 | motion. 


21 || 


SOUTHERN Di Cr COURE I 


OR TERS 


AR nil vOyM 


44) 


2A 


JA 329 329 


mpal 


The Clynn testimonv is, I believe, at 

paqe 231, yvour Honor. Mr. Glynn was asked at the bot- 

tom of page 230 whether he participated in the prepara- 

tion of a report in either March or April, 1969 that 
Sula deal with the cash requirements of “Seneral Host, 

taking into account the fact that General Host elected 

only two directors -- according to the transcript it 

is actually four directors -- of the board of directors 

7 


of Armour and did not have a majority of representatives 


that board. 

Then there is the objection and the court's 
rulina that it would be taken subject to connection, 
on page 231, and the inquiry proceeds. 

It is the same subject matter as that of 
Mr. Dav and I submit that it should be stricken for the 
sane reason and that is that the plaintiff at no point 
in this case elicited testimony from any witness 
tending to indicate that this financing or this study, 
which was done in April, 1969, was anvthina that was 
contemplated hv the parties at the time of the event: 
that are at issue in this lawsuit. 

The motion to dismiss that I have, vour 
!lonor, proceeding to that, relates to all tite issues 


in this lawsuit, and the best roadmap that JI have as to 
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on 
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JA 320 | 


those issues as set forth inthe pretrial order and in 


plaintiff's pretrial memorandun, indicating, 


ol 


suppose, 
what he set out to show, and I propose to go down that 
list and contrast it with the evidence that actually 
came in on the plainti "s case in chief 
Going for a moment to item A, I made the 

objection vesterdav with respect to item A and certain 

other items that the contention raised there had only 

heen raised for the first t the time the plain- 
tiff's nretrial formulation of the issues was put in, 


just prior to the pretrial order. I won't belabor 


that noint because T know vour Honor has it in mind. 


iQ. WEISS: Excuse me, your Honor. I 
think I can save time. I will withdraw certain con- 


tentions made in the pretrial order as we qo along. 
This is one of ther 
R,. fC AMIS: That will certainly shorten 
my arqument. 

THLE COURT: IT wonder if vou cantt ninnp 


this more in terms of vour claims as TI understand them 


and the vroof that vou offered in sunnort of vour 


As I understand it, you limited °* r conten- 


tions <-- or let me withdraw the word "Limited" -- your 


SOUTHERN DISTRICT COURT HEPORTERS, US. ¢ INTHOUSE 


FOLEY » )UARE. NEW YORK, N.Y CO 7 4,80 


11) 


JA 331 


mna3 


contentions 


about that? 


HR. WEISS: Or two tv 
SHE COURTS One is a 


put it, to emphasize or set forth t 


resnect 
hecause of the 


staaqered board of ¢ 


» 


votinad. 


nes of matters. 
failure, I 


he problen with 


to not obtaining effective overating control 


irectors and cumulative 


Is that one clain. 
R, WRISS: Yes, your Honor. 
MIT, COURT What is vour second claim with 
respect to the pro forma statement and the historical 


facts. 


MR, WEISS: Well, bas 


forma statement, when taken 
ments on other pages of the 
sion that Ceneral ost will 
ability or vossibilityv or right to \ 
to take care of any cast 
the future. 

In other words, the 
presented without a caution -- withe 


lanquaqe, is misleadina. 


THI COURTS When 


SOUTHERN DISTRICT CO JRT REPORTERS 


toqether with 


prosnectus, 


have the 


vou Ss 


ically that the pro 


the state- 


adds to the illu- 


immediate avail- 


ise Armour assets 


requirements it miaht have i! 


manner in which it is 


sut any cautionary 


iv events, 


are vou 


U.S. COURTHOUSE 


10 


11 


12 


JA 332 


nad ase 
referring to the inability to pay interest on the 
debentures and the interest on outstanding loans? 

MR. WEISS: To pay any kind of debt require- 
ments. The defendants themselves strongly urge that 


Armour and the onpcesition were making a hig fuss about 


General Host's abilitv to take care of its debt in 


future, and I savy that the language on page 9, the 


lanquage that I read from the other section on the anti- 


the 


trust -- they are all on nage 9 -= together with the 


conhined statement immediately following it, has the 


effect of giving the Armour shareholder a sense of 


confort that even if these attacks are true, that Host 
can handle them in a certain way. What is that certain 
way? 


Well, we can raise Arnour's -- 


THE COURTS? Well, I just want vou to 


on the issues. 


MR. WEISS: The second issue is that 
didn't state in the prospectus that they rer 


upon projections to meet their interest or debt 
servide as it became due. 

MR. GOULD: Just a minute. 

Your Honor, that's the first time we 


ever heard that enunciated as a claim in this case, 


SOUTHERN DISTRICT COURT REPORTERS 
FOLEY >» QUARE NEW YORK, N.Y co 77-4580 


keep 
thev 
Ve 


| 
| 
| 
} 


10 


JA 333 


mpaS 333 
We didn't say we were relying on that as a -- 
MR. WEISS: I stated that in my opening. 
MR. GOULD: I thought he stated something 
different from what he is now saying. I don't want 
to arque it now. 
MR. MC AMIS: Well, let me have a crack 
at it, your Ilonor. The issues keep changing -- I agree 


with "fr. Gould -=- but let me deal with the problem 
relating to control. 

Mr. Weiss, as I understand it, attacks 
basically the language on 99 of the prospectus, which 
he savs, combined with the pro formas, led to the 
creation of an illusion, to use his words, that we would 


be able to qet control right away. 


I point out, your Honor, to beqin with, that 


ir. Weiss can't find any place in the text or anything 


in the prospectus where there is any statement made that 


Host would get immediate control. There is no langquaqe 
to that effect. What he is talking about in term 


of an illusion or a subjective reaction, if you will, 
to this prospectus, I submit is far too ephemeral a 
basis on which to impose ruinous liability 
when he can't find anv place that Host ever said it 


aoing to get immediate control. 
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] moa6 334 
2 In fact, the evidence before your HWonor 
3 indicates that everybody knew that Armour had a staqgered 
| } 
4 board and cumulative voting, the prospectus so states. 
- . . * ‘ \ 
a It states that in a place where all information ahout 
. Armour is contained, and that's in the annex to the 
P : | 
( prospectus, which is cross-referenced at page 10. 
The reader is asked to loox at that annex. 
9 ; ; : , 
We would certainly stipulate that Hest knew 
19 all along that Armour had a staqaered board and cumula- 
I tive votina. We submit that this was no news to any- 
9 . ‘ 2 ° 9 . 
12 body else who was involved in this process, including 
IS | the Armour shareholders to whom the offer was directed. 
14 Pased on the evidence that is already be- 
15 fore your Honor, that becomes manifest. 
16 Mr. Weiss put in on his case in chief the 
| record on anneal from the Justice Department's proceeding 
18 aqainst Ceneral Host in Chicaqo, and as nart of that 
19 record there is an affidavit of Harris Ashton which 
20 your Honor has had occasion to comment on the other lav, 
21 that is, the comment on the paraqraphs of the affid it 
99 . ‘ * ° Ps - nN 
- in which Mr. Ashton is saving that even 1° eneral Host 
a | is successful in its exchange offer and obtains at 
2A least 51 per cent, that General Host has no assurance 


that it will immediately obtain a numerical majority 


Fa DISTRICT OURT REPORTERS. U.S. COURTHOUSE 


rs 
= 
* ‘ 
Vg . e 
5 ry 
ei } 
pec remmeree ces te 
3° | 
JA “ 35 
] mpa7 335 
| 
on the board of Armour and, indeed, that appears not 
3 to be possible. 
4 THE COURT: Well, Mr. Weiss’ contention 
9 is that the decision that was made in the Chicago 
suit should have been lighlighted in the prospectus. 
7 MR, MC AMIS: Well, your Honor -=- 
THE COURT: What is vour answer to that? 
9 MR. MC AMIS: My answer is wofold. In 
10 the first place, the existence of the etaaaered board 
1} and cumulative voting is stated in the prospectus. 
12 Not everything can be on page hs And after all, this 
1 was in a context, your 'Yonor, where the evidence indi- 
14 cates that the people from a practical business noint 
15 of view knew that they had no assurance of getting a 
16 numerical majority on the board of directors hut didn't 
7 equate that in their individual discussions with the 
18 inability to gain control and various options as to what 
19 they thought might happen are before you. 
20 In addition, what is before vou is concrete 
21 evidence in the form of exhibits to Mr. Ashton's 
22 affidavit that Armour was also advising its shareholders 
23 to remember the staqqered board and the difficulty that 
2A that might create for Host in obtaining control. 
on 
a) 


As your Honor pointed out in colloquy the 


A 


f) 


JA 336 
mnasg 336 
other day, shareholders in a cornoration may be expected 


to know what the voting rights in that corporation are. 


2 


But Armour's management, just in case anybody had for- 
gotten, took care to see that they were well reminded, 
and I noint to the exhibit to tir. Ashton's affidavit 
vhich is in evidence, consisting of the letter to Armour 


stockholders, sent by Mr. Prince, dated January 9, 1969, 


+ " 


and which also apneated that dav as a full-nace adver- 
tisement in the Wall Street Journal, in which reference 
is made to the staggered board. 

Let me read the pertinent language: 
or so lona as there continued to be any 


nublic stockholders of Armour, even if General Ilost we 


Nn 
® 


in control of Armour's board of directors, which is 
classified as elected for three-vear terms, Ceneral Host 


couldn't use Armour's assets and cash «low except hy 


the declaration of dividends to service General Host’s 


” 


i) 
~ 
ct 


edness. 

THE COURT: Well, that’s a stater 
Armour to its stockholders. 

MR. MC AMIS: Right, who were the object 


of the exchange offer. 


THE COURT: Ali Yaiante. Put assuming 


that Ceneral Ilost was required to or should have snecifiled 
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mna9 
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more precisely the difficulty of obtaining operating 


control, even though they owned 51 per cent of the 


stock, with the fact that General Host omitted to 


include the statement, can that be rec 
circumstance that Armour notified its 


In the fir 


tified hy 


stockhcelders? 


st place, 


your 


Honor, my answer is that there wasn‘t any omission. 


THE COURT: I say, assuming that there 


was a material omission and a failure to say exactly 


what Mr. Ashton said in the Chicago suit, that "The 


fact that we have 51 per cent doesn't mean that we 


immediately obtain effective operating 


control,” 


ever his vrecise lanquage was. I suppose ir. 


or 


can 


what- 


Weliss 


is coing to arque that that's what should have been put 


in the pvrosnectus. 


Assumina that is so and that General 


Host 


failed to do so, would the fact that Armour 4& Company 


supplied that verv information to its stockholders 


eliminate any potential liability on the part of 


Host? 


MR. MC AMIS: That is certainly my 


ing and my arqument to you, your lHIonor, 
correct interpretation. There have ] 


I am thinking most recently of the deci 
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Friendly in the Missouri-Portland case, which i 


in the defendants’ pretrial memorandun, i 


3 


says expressly that in a contested situation ce 
facts can be left for riposte hy the other side 
THE COURT: You sav it doesn't ma 


ifference how it cane to the attention of the 


as they have the informati 


- MC AMIS: That's right, your 
TIM CO : What you are sayinc h 


bstance of the statement made bv /'r 


actually transmitted to 


Armour shareholders by Armour in resisting the 


‘eneral Ilost. 


many times over. 


rtain 


on? 


Honor. 


ere is 


Ashton 


the 


takeover 


THI COURT: I just want to make sure I under- 
stand your argument. 

MR. MC AMIS: Put of course I am taking 
for araqument your Honor's assumption. 

THE COUPT: Yes, I say it’s a hypothe : 

I am sure counsel understood rt the wer 


not to draw inferences from the question. 


any 


MR. MC AMIS: I point out 


is also in evidence before vour Honor as anothe 
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to the Ashton affidavit a document which is the January 
17th Armour proxy material to its own shareholders 

for its own forthcoming annual meeting, and that proxy 
material also makes it plain to those shareholders 

that six directors out of 17 are up for election. 

fo there are two instances already in evidence before 
vour Honor where that information was made. 


Moreover -- 


THE COURTS Pardon me, What is the date 
of the first one? You say the last one is “ 1uarv 
17th? 

MR. MC AMIS: The date of the first one, 


the advertisement and the letter to Armour shareholders, 
is January 9th. So it preceded it. 

THE COURT: I have a vaque recollection -- 
correct me if I em wrong -=- that the publication really 
was a copy of the letterto shareholders. 

MR. MC AMIS: That's correct In fact 


the publication beains with the words "To Armour Stock- 


holders" and it is sianed by William Wood Prince, 
Chairman of the Board, and it is the text of the letter 
that wa. mailed to the Armour shareholders. 

THE COURT: Now, what statement iS con= 


tained there with respect to the staaqered board? 
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MR.MC AMIS: This is in the advertisement, 


your Honor? 


4 TIE COURT: Yes. I say it's the same 
5S || as the letter. 
| 
6 MR. MC AMIS: It's the same as the letter, 
i and I referred to the staggered board, that is, just 


elliptically, Armour's board of directors is classified 


and elected for three-year terms. 


10 Then lir. Prince addresses the matter of cash 
| flow. This is late in the text, because he spent about 
12 | 


ive 


two-thirds of it r titing that Sullivan & Cromwell 


i3 | and Kirkland, Ellis agreed with their view of the Jus~ 
iM tice Department suit and that ought to knock out General 
5 | Host. put then he gets around to financial considera- 
| 
16 | tions and he savs that -- he goes through General llost's 
ade earnings, and then he says: 
| ° 
B | "put these figures do not mean that 
| 
19 | Ceneral Host would have the cash flow necessary to 
| 
20 | service its qreatly increased debt," that 15, the 
21 General Host earnings figures which he has just reé r 
9 {I 
= | to. 
- Now, that information went to Armour share 
| 
2A || holders the 9th of January. The proxy statement, 
\ 
1} 
8 


aaqain referring to the staqqered board, went out the 
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7th. Those are in evidence and properly for your 
Honor's consideration, and I say that they, without 
more, plus the disclosure in the prospectus, indicates 
that there was no material omission, and, if I may, 
I will make the further point that it seems to me that 
the disclosure in the prospectus, even if it is regarded 
as, sav, not being up front, not being as prominent as 
in hindsight perhaps one would have liked to see it, 
is (a) nevertheless in a logical place and (b) th 
fact of that disclosure, it seems to me completely 
eliminates anv idea that there was any intent to de- 
ceive or any rec:.iessness. The fact was there and 
it seems to me to be inconsistent with the disclosure 
of the fact to say that people were reckless when the 
fact is there for all to read. 

Certainly it is inconsistent with its 
intent to deceive or reckicssness, and I sav that there's 


no material omission. 


I would just like to refer to one other 
asrect of the languaye on page naqe 9, which goes ¢t 
to the issue of disclosure, and that is, as has been 
pointed out earlier in this trial, the Justice Department 
lawsuit was closed, and even thought by the time the 


prospectus was out that lawsuit had been won in Judge 
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Hoffman's court, reference is made to the possibility 
of an appeal and the uncertainty that that possibility 
created, but any Armour shareholder who wanted to 
know more about that lawsuit plainly had enough to 
invite him to go back inquiry. 

If I may just -- 

THE COURT: Well, that lawsuit only 
related to the Packers decree, did it not? That 
is the one in which the affidavit was submitted? 

MR. HC AIIS: That is the one in which 


the affidavit was submitted ani it was submitted on a 


preliminary injunction motion in an effort by the Justice 


Department to enjoin under the Packers decree, but the 
lanquage that Mr. Ashton refers to is there and it was 
there in support of General Most's position at the time 


which was that if control of Armour is a vice under 


tac antitrust laws, which we deny, nevertheless the court 


should not preliminary enjoin this offer, because even 


if we qet 51 per cent Host knows that it won't be i 


mediate control and vou can take care of making us 


3 ES) 


sell later if we preve to be wrong on the law, but 


(tT 


would impose great damage and hardship to have a forced 


sale of 16-1/2 per cent. It would eliminate or reduce 


that hardship if we had 51 per cent to sell in the event 
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we were wrong on the law. 

Of course, as things turned out, based on 
Judge Hoffman's decision, there was no problem from the 
Packer's consent decree point of view with Host con- 
trolling Armour. 

The evidence concerning the pro formas, 
your Honor, is completely that these pro formas are 
recuired. No witness has gotten on the stand to 
sav that they were imvroper in form or content. 

Bettauer testified that he had looked at 
them. Glynn testified through his deposition that 
these were prepared in customary form and nobody has 
aqotten on the stand to gainsay then. 

THE COURT: What page do they appear on? 

MR. MC AMIS: Those are the pro formas 
that begin really at page 14, your Illonor. 

MR. WEISS: First, on page ll, they 
start with pro forma exchange offer on General Host's 
per share book value, and they start immediately. 

On page 10 all the pro forma treatment is 
started. 

MR. MC AMIS: Now, the basic pro forma 
and nage 14 is a pro forma statement of income, that 


is, profit and loss. It is not a cash flow statement, 
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and no table or statement of cash flow as such appears 
in the prospectus, although the witness Bettauer said 
that such information could be derived, and the point 
that I think is appropriate here on this motion is 
that there was no representation anywhere in the 
prospectus <= and plaintiff can point to none -- in 
which Host said that it will pay the interest on the 
indebtedness it proposes to incur out of cash flow. 
Indeed, the evidence indicates that Host had cash flow 
projections indicated January 30th. They were put 


in by the plaintiff through Mr. Day, and those cash 


flow projections demonstrated that Host had sufficient 


cash flow on a projected basis to service the indebtedness 


to the debentures and meet its other obligations for 
the next two years: 1969 and 1979. 
Those cash flow projections are in evidence 


before vou, and they indicate positive cash flow, but 


there is no place that Host ever indicated in the prosnec 


tus that it would be limited to making payments of S 
interest indebtedness to cash flow. Indeed, t 
lanquage on paqe 9 clearly indicates that Host had in 
mind other possibilities that might make either 


necessary or desirable and I refer your Honor to the 


last full paragraph on page 9 which each of the wit- 
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nesses has been asked about and which indicates steps 


that Host may take following the conclusion of its 


exchange offer, and among those steps is the statement 
that Host mav find it necessary or desirable to increase 
the dividend paid on common stock by Armour or to 

incur new indebtedness or issue additional eauity 


securities, a clear statement to Armour shareholders 


that it may either borrow new money or issue new equity. 


JA 346 
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- Now, either one of those devices would nave 
3 \ raised cash, so there was no representation that lost was 
4 | limited to its own cash flow from operations in order to 
° meet its debt obligations and, indeed, the suggestion is 
6 made expressly that it may find it necessary or desirai:le 
q to do one of the other things mentioned here on page a 
There has been no indication that such steps 
vere not feasible if they were sought or if they ultimately | 
10 came to be considered and the idea that there is some 
1 creation of illusion from the pro formas that we could 
12 | pay the interest on the indebtedness out of cash flow is 
3 } just contrary to the express languace of the prospectu.:. 
" There isn't any cash flow statement. There isn't any 
1S | representation and it probably doesn't make any difference 
16 to the Armour shareholder where Host gets the money as long 
u as it pays the indebtedness interest to him, and, indeed, 
e ] the language is to the contrary on )age 9. 
» | ‘In summary, I think ti.. t has come before 
a | this Court indicates the validity of the point that I 
21 made in opening, that this really is nothing more than 
” | the trial on the merits of the Armour and McCaw, Kelley 
23 | ' ree 
| action which came before this Court on preliminary in- 
aA | junction motion in 1969. 
% | Plaintif® has not shown that there is anything 
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new that has been learned since 1969. He hasn't shown 
that any fact that was then in existence was concealed. 
Indeed, the evidence that he has put in demonstrates the 
contrary and the only question comes down to one of inter- 
pretation as to whether something that was said might 
have been said differently or might have been said better. 

But I say that plaintiff has completely failed 
to prove that anything in the prospectus is a misrepre- 
sentation or material omission on cither of the two issues 
that he has tendered. 

Not only is there no proof that there is any 
such misrepresentation, but even if there is some doubt 
in the Court's mind on that at the close of plaintiff's 
case, I think there can be doubt on the issue that plain- 
tiff also must surmount in order to impose liability and 
that is the issue of recklessness. 

Everything in the record so far on the plain- 
tiff's case in chief indicates, I lclieve in sufficient 

tail, to grant a motion to dismiss that these were pru- 

dent people who put in lanquaqe, who perceived proble! 
correctly, who were aware of the possibilities and who 
tried to put in language to cover tlose possibilities, 
and plaintiff has tried to nick apart this language anda 


to show that there is something wrony with it and he has 


on 


6 


10 


ll 
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found this jot and that tittle, but I submit that the 
qossamer nature of what he is doing there is demonstrated 
by the casual nature of the claims he csaised at the last 
minute and the casual nature with which he has abandoned 
many of his specific points andl never even made any attempt 
to show that there was inadequate disclosure, because upon 
reading our pre-trial brief he found out that some things 
he said were not disclosed or indced disclosed in the pro- 
spectus. 

So that for that reason, your Honor, I sub- 
mit that there is no material omission. There certainly 
is no recklessness as required by the cases in this 
Circuit, and on behalf of my clients I seek a dismissal. 


MR. GOULD: If your Honor please, I associate 


myself in all respects with Mr. McAmis' motion and his 
comments on the plaintiff's case. 
Before I address myself--and I will try not 
to rehash things that have been covered by Mr. McAmis. 
think I have a few contributions to make, however 
First of all, your Honor may recall that at 
one }oint, and I am referring t« material which appears 
at the bottom of page 69 and 70 of the transcript, I 


objected to Mr. Jenner's statement, and then I think in 


the exuberance of oratory Mr. * ; said that, “It will 
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to 


be subject to connection if I could prove a conspiracy 


3 aginst him." | 
4 And I think it is aprro-riate at this time to 

3 refer to that because far from proving a conspiracy among 
| 


the defendants in this case, what fo has proved is a con- 


7 currence of reasonably intelligent, able, prudent people : 
a acting like intelligent, prudent people with the help and | 
J guidance of seasoned professionals, with the concu. -ence 
10 of the most. sophisticated agency that I know about, with 
ll four decades of expertise in the very field we are engaged 
12 in and then he says, well, now they were reckless 
13 Despite all this, they were reckless. That is 
ld what I will address nyself to because tha: is the standard 
15 that they have to be measured against, whether they were 
16 reckless. 
17 I don't think there is the slightest suggestion 
18 anywhere that the standard is different from one of reck- 
19 lessness. We know what recklessness means. Let me come 
20 back to it. Let me see if we can measure these people 
21 | against the standard of recklessness. 

I 
oe | There is one aspect of this case, yo Honor, 
23 || which has astonished me from t! moment we started and that 
2A | is that as the proof came in, we sitting here at the coun- 
23 | sel table for the defendants identilied virtually every 
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item of proof that was offered in support of the hypothe- 
sis of recklessness on tle part of the plaintiff. We 
recoqnized every single one of then as something we would 
have offered as a demonstration of care, as a demonstra-~ 
tion of prudence. We listened to the depositions of these 
financial fellows, Day, Glynn. We couldn't have done 


better. These are honest men actinu like honest men. 


These are not only honest men. Where they 


need professional advice they seck the professional 
advice and they get it. When they need consultation wit 
the Securities and Exchange Comeission, they get he 

And then an accident hanneens in this case, 
one of these advantageous thinas. ‘The learned firm of 
Sullivan & Cromwell makes an attack on this very document 
before this very Court, an attack spearheaded by one of 
the Olym, ian figures of securitics law, Mr. Dean, who 
thouadht he had to remind your Honor at one point in this 
transcript that he was one of the uuthors of the statute. 

By the way, Sullivan & Cromwell i king t 
attach on this thing doesn't even refer to the sta 
board, and I have no trouble as a seasoned lawyer in 
matters of this kind in fiquring why they jidn't make 
the attack-- ecause it was a contemptible attaci 


It is the kind of attac that is made ona 
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document of this kind only by a plaintiff who is desperate 
for something that survives professional scrutiny. It is 
indeed a contemntible act. It is a demonstration, your 
Honor, that it has become the fashion in these cases long 
after the event by the invocation of second guessing, 
hindsight, Monday morning quarterbacking to come in and 
say: Well, we found something wronq, and I must say with 
a certain degree of envy and a certain degree of admira- 


tion, it has been an extremely profitable pursuit. 


To come in long after the event, go through 


the ment and oretend that 1re, all of us, encaged 
in sowe hind of a fatal game of Russian roulette, and if 


you leave something out or you don't twist the comma the 
right way say: Pay me a couple of million bucks because 
it is a tot cheaper to pay me than to fight it ont. And 
mew ce we have to draw the line. Somewhere we have to 
stand up and say we will not go on paying these people 
just because they found a comma bent the wrong way. 
I -emember the lanquage that was used in the 


Third Circuit in a situation comparable, that a certain 


leqree of reasonable latitude, of course, 18S important, 


: nit-picking 1 te 


\less," says the Judge over there 


ur 


10 
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become the name of the game and that nit-picking is the 
name of this game and the nit-picl.ing has come down to 
two points, one the staggered board ind one the cash flow. 
Now, let us examine analytically the nit- 

picking on the staqgqered board. J] concede, your Honor, 
that all of the issues on this problem are confined to 

the paragraphs after the subheading "Other Aspects of the 
Exchange Offer," on page 3, and then the perfectly under- 
standable «ennex in which they describe everything about 
our merqer at page A-10. 

Now, let's see if thi isn't nit-picking. If 
we were dealing here with rascals, your Honor, there would 
have been some intimation in the lanquage on page 9 that 
‘eneral Host, when it has its 51 ; ¢ cent, which is the 

it-off on the proposal, when it gots it will control 
rmour and will cause Armour to do certain things. 

But we read this and this is the language of! 
decent, honest men working, by the way under the eyes of 
escent, honest policemen trying to do things right. There 
isn't any “when" here. There isn’t any intimation | at 
this is really goina to happer 


What it Says 18S: 


"General Host intends ¢ ict promptly both be- 
fore end after consummation of exchange offer to 
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control." 
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No suagestion that control is an automatic 


consequence of the 


something they 


connect 


Number 


ber two 


ownersnir of 1 


have to do. 


ion they say this is what we 


onc, 


, 


other things, 


tney say 


upon consu 


mation of the exchance 


we are going to solicit 


"General Host mi 


+ 


L 


the rest of the paragraph, and then 


that this 


per 


cent 


to move. 


° This 1s 


In th 


are qoing to do. 


some proxies. 


and we will come to 


that. For 


find it desirable 


offer 


the 


is a perfectly honest attempt 


exposition of something that human 


and th 


oda 


“ict no 


S 


they go on 


Is that the lanquaqc 


uch merger or 


to 


propose, 


is 


Num- 


ana 


dead give-away 


at 


beings u 


to describe what 


of 


t 


an honest 


nderstand: 


will happen. 


consolidation occurs, 


people who are trying 


to represent to the stockholder that it is an automatic 


conseducnce of the acquisition of 


) 


l 


per cent that they 


will control: the corporation? Of course it 


represents arn honest effort on the 


to say: 


do, and 
do. 
along 


If we get 51 per cent, 


if 


nt 


} 


I 


1 


we can't 


is not. 


nart of the draft 


this 


do this, this 1s 


I suggest to the Court 


the Weiss 
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of course I hate to take with it what appears in the annex, 
and I will come to that in a moment, in order to do that, 
in order to apply the label of rewxlossness to these 
people you've got to understand that they were trying to 
deceive somebody, they were trying to represent it in a 
way that suggested that the inevitable automatic sequelal 
of the ownership of 51 per cent war controlled ana they 
jid exactly the opposite. 

Now, what do we get down to? This is what 
we calli, as your Honor knows, an euphasis case where the 
point isdidwe say it strong enoujh and did we say it in 
the right place. Well, I think it was said and I think it 


was adequately said. 


Of course, like every other human effort, there, 


might have been a better way to do it or a clearer way to 


do it, but this becomes of such criticai importance, not 


on the day when it is written, but it becomes of critical 
importance only when Mr. Weiss, having started a case on 


if > 


a completely different theory which evaporates out the 


nics 


window, finds that this is one of tle surviving 


can pick. That is when it begins to take on this critical 


A) 


importance. 


Could it have been done better? Yes, your 
Honor. I am sure th-t there have been something 
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written on the front page of this cover, as we write ce! 
tain things on the front page of evory cover in bl 

type saying: By the way, we are not sure of getting con- | 
trol. By the way, if we don't control, this is what is 
going to happen. By the way, if we do get control--how 


much can you put in black type on the cover, and is black 


type enough? How about neon liahts? | 

Where do you stop within the bounds of mechani-' 
cal possibility? And all of it is done under the careful | 
supervision of the Securities and Lxchange Commission. | 
All of it done in consultation with them. 

Well, emphasis. Nr. Weiss necessarily has to 
complain that when we went to describe thc staggered boara | 
we put it in the back of the houk. Now, your Mono. ang t -4 
and some of the other people in this room have been hearing! 
about the back of the book for a long time i> Sese cases. | 
I suggest to your Honor that what they did was the normal 
standard treatment where you have a prospectus which at- | 
tempts to describe the one company, the dominant company 
and which attempts to describe the target company. | 

From time immemorial we have had a second | 
section where we have described the target company. That 
ss what we did here. Nobody back in 1969 had to have the 


prescicnce to believe that the description of the stagqered 
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board would become so important at some time that it should 
have been up in the front of the book and maybe in neon 
lights on the cover. Why not? Because any reasonable 
human being approaching the problem of adequate exposition 
of this problem to the stockholders of Armour knew the 
stockholders of Armour have had proxy statements. 

The stockholders of Armour have been bombarded 
with literature. The stockholders of Armour are up to 
here with the question of the staycored board, and it only 
becomes important, critical, fatal in an attack like this 
five years after the event. 

You had to be a fool back in 1969 to think that 
that point was going to be the potnt on which millions of 
dollars might depend and on which the reputation of pro- 
fessionals would denend. You had to be crazy. If anybody 
had said that to us then we'd have laughed in his face. 
We would have said, "Oh, my goodness, they have got in- 
formation about the staggered board," and I'm sure I'm 
not improvising that when I suggest that that was the kind 
of reaction that they got from the Securitics and Lxclhange 
Commission. 

But the thing that impresses me most is that 


in this tremendous attack that was launched against this 


proxy statement by Sullivan & Crowell before this Court 
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in 1969 nobody even paid any attention to it, because st 
was contemptible. 

On the cash flow thing, the cash flow thing 
is equally contemptible because there was no other way to 
present it. There was nothing else you could do with it. 
It was presented precisely the way the accountants, the 
lawyers, the Securities and Exchange Commission and, with 
all respect, this Court on its initial exposure to it, and 
I know the limitations on that--I am not trying to take 
undue advantage of what happens on a motion for a pre- 
liminary injunction. 

I know there is a biq difference, but still 
a lot of respectab]2 people came to the conclusion that 
this was a respectable way of settiny it forth. 

Now, your Honor, I don't want to take a lot 
of time to rehash what has been said. This is a reckless- 
ness case. In order for this case to survive a motion to 
dismiss there must be a demonstration en the part of the 
plaintiff here that these defendants have been reckless 
that they have driven through foley Square at 80 miles an 
hour. 

I have an analogy and it has been in my mind 
from the moment I began to understani this case. This i: 


a situation of a perfectly honest citizen who wants to 
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park his car ata safe placa without running the risk of 
it being towed away, sO lie looks around the street and 
he finds a safe place, but h? ig so fair, so careful, so 
honest and so prudent that because he does not see the 
sign that says, "No Parking" he doesn't want to take the 
risk. 

There is a policeinan on the beat, so he goes 
to the cop on the beat and he says, “Is it all right to 
park my car here?" And the cop says, "Yes" to this citi- 
zen, “It is a proper, safe place to park your car.” Bat 
this citizen goes farther. The captain of the precinct 
is driving by and he says, "Captain, excuse me. Your 
officer just told me that this 15 1 safe place to park m 
car.” 

The captain says, “vo ;, Mr. Citizen, this 1s 
a safe place. My officer ie; yaAyhe.” 

Fine. You park your ¢.1r and you come back 
and there is Mr. Weiss who wants to make a citizen's 
arrest because you have been reel less in parking your 
car in that place. 

That is what this cause is about. It is absurd 
to suqgest that these people were reckless. It is absurd 
to suqqest that they were anythine other than decent, 


professionals trying to do a decent, professional job 
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There isn't a shadow of a bit 0! evidence here. What there 


is is an application to this Court to hold that as a matter 


of law, without respect to anvthing that came off that 


witness stand, the staggered board should be presented 


with more emphasis than the cash flow should have been pre~ 


sented in a way that somebody figured out five years later 


might have conveyed more information. 

You have to stoltify yourself to think that 
any stockholder in exercising his cntion was affected by 
either of those things or could have been affected by 
either of them, not that it matters as a matter of law, 


not that it matters, but we are reasonable men trying to 


approach this from a reasonable point of view and to sug- 


gest that on the application of those two items, on an 


application to this Court to say it could have been done 


better--really not better, different, not better, and there+ 
fore condemn these people, penalize these people and make 
them pay a lot of money, I suqgest to the Court this cast 


doesn't belong here and should be dismissed at this point. 


MR. DUFF: Your Honor, on behalf ot counsel 
for Allen & Company I certainly join and associate my- 
self with the remarks of both Iir. MeAmis and Mr. Gould 
and I will just be a moment to ask your indulgence with 


respect to Allen & Company itself, )ecause in this case 
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I think it is peculiarly anvropriate to consider whether 
or not Allen & Company should ever have been a defendant 
in this action. 

The stipulated facts T think quite clearly 
set forth the relationship between Allen & Comnany and 
Allen & Company, Incorporated. ‘‘here certainly is an over-| 
lap of those relationships and that overlap is set forth 
in the stipulated facts. 

However, I would like to bring to your Honor's 
attention, which I am sure you will have recoqnized, that 
it was Allen & Company, Incorporated that was the dealer- 
manager in the situation. Previously Allen & Company, 
Incornorate’d had been the undcrwriter in two issues of 
securities on behalf of General Host Corporation and in 
one issue of securities on hehnalf ef a subsidiary. It had 
placed the private placement of $47,400,000 of the con- 
vertible notes in the fall of 1968 and the prospectus 
names Allen -‘& Company, Incorporated in at least three 
po dave » etree b dy the onmdy pobveces: thraenee bss cary ment pen ot 
yD terns fan Cdee® poreossprecert tars cuss Claes cles t heen -ntaraqer am con 


nection with this exchange offer. 
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It is clear that Allen & Company, Inc. has 
during all relevant periods had th: responsibilities 
of being an underwriter in this case, and it is the 
customary relationship of the two pirties that it is 
the dealer-manager in this particular issue. Tt also 
has other responsibilities that were the responsibili- 
ties of Allen & Company in connection with mergers, but 
as the dealer-manager, Allen & Connmany, Inc. was the 
responsible party in this particular situation, and 
your Ilonor has before you the relationships between 
Allen & Company and Allen & Company, Inc. 

I submit to your Honor that on the facts 
of this case and hased upon the evidence that has been 
presented, that the case should he dismissed as against 
our client, Allen & Company. 

MR. BROVIs Tf your !lonor please, on 
behalf of the defendant Richard Pistell I would like 
to join in the substance of the applications and 
motions that have been made hy co-counsel and 


request your Honor to dismiss the action as to Mr. Pis- 


THE COURT: Any other defendant wishing 
to be heard? 


I will hear the plaintitf. 
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MR. WEISS: What vas that, vour Honor? 
THE COURT: I said, I will hear the plain- 
oe ae ae 
MR. WEISS: IT don't think my colleagues 


fant to sit next to me too long, because apparently I 
am contenptible, so I think I will remove myself from 
that position and give them sene cumfort. I only 
counted seven times. 

Your Honor, it seems te ne that the main 
thrust of what the defendants are saving is net that 
they did it right, not that what thev did wasn't mis- 
leading, not that what they did casn't reckless, hut 

os 
that somehody else did something that: might he curgasi” 
That is the essence of their arqument, because T don't 
think anybody who can fairly -- who fairly reads the 
languave on paqe 9 can come to anv other conclusion 
but that it was in there, intendcd to qive the Armour 
shareholder the belief that General Host could do 
various things to satisfy its business requriements, 
its cash requirements, its debt requirements, and among 
those things it is stated: 


"We can cause Armour tw sell certain assets 


9 
we Car inercase Armour's dividend, can merge, we can 
consyvlidate and do a)? these things," and the Armour 
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sharcholder who was qoing to tail General Nost's securi- 


ties in exchange -- I mean, this is what he was being 


asked to do -- was being given a feeling of comfort, 


that “Iiven if these attacl:s made aqainst General Host 


2 


that it cannot service its debt ont of internal cash 


flow are true, these are the otlicr things that we can 


5." 


Now, first of all, thev noint to a couple 


of articles,or an article in the letter of January 9th. 


I want to make the point that there wasn't even an offer 
! 


on the table at that time to the Xrmour shareholders. 
All there was was an S-l filins with the SMc that 


didn't become effective until January 30th. 


Secondly, whenever I isyuired of defendants or 


witnesses in the depositions in this case as to what 


they thought this, that or the other thing meant, 


the defendants jumped up and said, “You can't ask that. 


That is asking for a legal conclusion and this man is 
a lav person." 


Now they want to urqe this court to 


accent a concept that when the Arrour shareholders, wh 


are lav people, received tw countercontentions, that 
thev shculd come to a leqal conclusion as to which of 


the tivo contentions is true. 
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whe fact is that Armour vas right, and the 
fact is that General Host put it in a different way, 
and the individual out there had to make a decision, 
who was right and who was wrondad. 

Now, if General ilost hai said, “We agree wth 
Armouc; these are the facts; we can't increase Armour's 
lividend until we get control or until we can convince 
the existing board of Armour, whic!. is antagonistic 
to us tu do such; we can't sell of the assets of Armour 
and use it for our own cash reanirercnts until ‘re 
gqet that kind of control. iow we ask you to make 
an investment decision as to whether or not you want 
to take the risk that we can acenv.lish those results. 

iey didn't say it that vay. As a matter 

of fact, when they say that 7rmour made certain con- 
tentions in court, we deny then, 

Well, what does that t +L! your ilonor? 
That they are denying che Armovr contentions, ‘tat Armour 
is wrong, that staqgered board of directors and cumula- 
tive voting requirements won't interfere with us. 


We can aet control at the next mececiag. 


Tir COURTS: Where io thew sav that? 
MR, WRISS: Your Honor, by saving that 

throudah the solicitations of tr on nagqe 93 
YOUTHERN O15) =T COURT ALP oh tes ATH Se 
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2 i "General Host intends to act promptly both 
3 before and after consummation of the exchange offer 
} 
a 4 | to obtain cont.ol of the board of directors and manage- 
an | ment of Armour. In this connection, it may engage 
| 
6 || in the solicitation of proxies for the election of 
7 directors of Armour and other matters at the Februarv 
8 | 21, 1969 annual meeting of Armour & Company and otherwise.” 
9 I say that leads to the impression that ; 
10 | through the solicitation of proxies they can get that 
| 
| | 
ll | kind of control on February 21st and they couldn't ' 
’ | 
12 || pecause there are only six directors out of 17 un for 
| toe ' 
13 || election at a meeting. 
14 We asked one of the witnesses, Mr. Clynn, 
i || what “otherwise” meant to him, and he said “Nothing." | 
! 
16 || Mr. Glynn testified -- 
7 THE COURT: Is that statement incorrect 
18 | in any re_»ect on its face? 
19 MR. WEISS: Yes, because they couldn't : 
20 obtain control on February 2lst through the solicitation 
| 
| ; ‘ : 
21 of proxies. There were only six directors up 
22 for election on February 21, 1969. That is only 
al | 
‘ 7 : 
™ 2 seven days after the exchange offer is completed. 
| 
2A How can they cet control with six out of 


25 seventeen directors? 
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THE COURT: Well, isn't that the initial 
move to obtain control? 

MR. WEIS“: Your Honor, there's evervthing 
in here about acting promptly before and after con- 
summation of the merger to obtain control. 

THE COURT: Well, couldn't that be acting 
promptly? 

MR. WEISS: The whole implication of this 
section of the language on the top, where they say that the 
federal court rejected this theory and held that "This 
decree does not forbid acquisition by General Ilost of 
a controlling interest in Armour" -= contolling interest 
in Armour: how can they dispose of assets of Armour 
without operating control of the board of directors as 
set forth in paragraph 4 under that section? 

Your Honor, it is clear and I think it is 
undisputed that there was a biq issue about General 


Host's ability to pay debt and to service debt after 


this exchange offer was completed. This was a concern 
of everybody. It was a concern that was brought to our 
attention to the Armour rnd Nelley litigation. 2 


must have been of concern to the Armour shareholders. 
The Armour shareholders were not asked to take cash 


for their stock. They were bcina asked to take 
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General lost securities. What General host could 

do as a corporation in the future was very important 

to these people, and what these people were being told 

in face of these attacks that General Host's cash might 
not be sufficient is, "We can do a lot of things to 
satisfy those requirements, some of which are merger, 
consolidation” -- which, incidentally, required two- 
thirds of the shareholders in those days, plus a majority 


; 
of the hoard of directors -=- “we can increase the divi- | 
| 


dends so that the stock in Armour will pay more divi- 


dends. We can sell the assets of Armour." | 

how, what good is selling the assets of | 
Armour in the context of this provision if "hey can't | 
get to the proceeds of those sales? | 


THE COURT: What siqnificance, ix any, ‘ 
is to be attached to the information that was subnitted 


to the Armour stockholders by the Armour mana *ment 


with tespect-to the difficulties that would be -- that 


Host would he confronted with under the staqgered boar‘ 
of directers setup as well as the cumulative voting? 
MR. WEISS: First, as I pointed out, / 


your lonor, this was sent out several weeks before an 


offer was on the table, 30 to speak. 


THE COURT: I understood there was a subse- 
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quent offer. 

WR. WEISS: On January 17th. This 
offer became effective January 30th. Now, you can't 
assume that an Armour shareholder who hasn't read the 
previous one is going to bother over this, 

THE COURT: Well, vou have to assume that 
people are going to pay attention to a notice. 

MR. WEISS: No, no -=- 

THE COURT: Realistically, this was a 
rather bitter struggle for control or to ward off the 
attempt to “ake over Armour, as I recall > ae You say 
these letters would have made no impression? 

MR. WEISS: Yes, vour Honor, I think they 
made a heck of an impression. I think they made these 
people acutely aware -- 

THE COURT: I think we are getting off. 

My cuestion wat, what Significance, assuming this informa- 
tion cure to’the attention of the stockholders, is to 

be attached to the fact that Armour sent the notice as 
distinguished from General !iost? 

MR. WEISS: No. 1, it's that contentious | 
environment so people tend to be skeptic:1 of a target 


company's assertions about the offering company. 


No. 2, they are lay people. They can't 


was that "If we have 5l per cent of the stock, we can 
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2 || be asked to come to leqal conclusions about repre- 
, 3 || sentations. 
7 4 | THE COURT: That isn't a legal conclu- 

5 sion. That's a statement of fact, the method by which | 

6 you elected directors and also the requirements for | 

7 cumulative voting. p 
8 MR. WEISS: And it also has an impact on 

9 General Host's ability to do certainthings,. | 
10 Now, a lay person can come to the conclusion | 
11 that if General Host tells me on January 30th and | y 
12 thereafter that I can increase the Armour dividend if 

13 I get 51 per cent, then I could do it. General Host | 

14 can do it. That's what they are representing. | 

15 THC COURT: Where do you see that repre- | 
16 sentation? I would permit you to draw an infer- | 

7 ence, but is there such a representation? | 

18 MR. WEISS: Yes, "mav find it necessary | 

19 or desirable” -- | 
20 THE COURT: You said the representation 
‘ | 

| 


do that." 


| 

} 
J 23 | Where is there any such representation? 
3 


exchange offer, your ''onor, wouldn't close unless they 


MR. WEISS: I will explain that. This | 
| 
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got over 50 per cent. 


THE COURT: I understand that, but where 


is the representation that "If we yet 51 per cent" -- 


using your language -~- "per cent of the stock that we 


6 can put these things into effect"? | 

7 MR. WEISS: I will modify it. If they | 

8 can get any percentage over 50 per cent. That's the | 
| 

9 representation. | 

10 THE COURT: Where is it? I am asking | 

ll you <= 

12 MR. WEISS: Because this all assumes | 

13 that the exchange offer is successful. | 

14 THE COURT: You see, vou don’t answer my 

15 questions. I am asking you, is there a specific repre- ; 

16 sentation as to that? | | 

17 MR, WEISS: I'm not sure I understand | 
| 

18 your Honor's point. 

19 Pir COURT: Well, I can't put it any more 

20 plainly. I will have «to desist. 

21 (Record read.) 

MR. WEISS: This prospectus represents 
the following: No. i, General Host is trying to get 
2A | 51 per cent of Armour. If it doesn't, it doesn't accept 


the stoc): tender. 
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THE COURT: I understand your question. 

What you are doing now is arquing the inferences or the 

impact. I thought my question was a very specific 


one and I thought it put it in very plain lanquage -- 


maybe I haven't -- I asked you to point to the prospectus 


where they say that if they have 51 per cent of Armour 
stock they can put this into effect. 

MR. WEISS: "To propose to stockholders 
a merger of present or future subsidiaries of Armour 
or onekuae of its subsidiaries, or General Host may 
find it desirable to dispose of certain assets held by 
it or by Armour. If no such consolidation occurs and 
General lost hasn't acquired more than 80 per cent of 
the common stock, which would allow it to enter into 
tax-saving arrangements, General liost may find it 
necessary or desirable to increase the dividend paid 
on the common stock by Armour or to incur new indebted- 
ness or issué new equity securitics upon consummation 
of the exchanqe offer." 

THE COURT: Which, of course, omits the 
prior paragraph, that "General Host intends to act 
promptly." 

MR. WEISS: Both hefore and after con- 


summation of the exchange offer. 


JA 372 
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To obtain control of the 


THE COURT: 
board of directors of Armour. 
4 MR. WEISS: Right. 


5 TI: COURT: Doesn't that suggest that they 


ol, that they are first 


do not immediately have con’ 
going to undertake it. 
8 | MR. WEISS: "In this connection it may 


engage in the solicitation of proxies for the repre- 


1969 meeting 


sentation of Armour at the February 21, 


or otherwise." 


12 TI COURT: Well, what vou are saying in | 
13 effect is, that in this paraqraph, in words or in | 
4 substance, there should have been a statement, that the | 
15 mere fact that we have 51 per cent of the stock doesn’. 

16 mean that we have effective control. 

W7 MR. WEISS: Exactly. 
18 THE COURT: That in order to do this, 
19 we must get control of the hoard of directors, and 

20 because of the method of electin; directors, first under 

21 Staggered terms and also because of cunulative voting, 


this may take a perion of several years and we may 


have difficulty. 


That's what you sav should have been included 


in words or in substa ice. 
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MR. WEISS: That's exactly right. 
THE COURT: And that's the omission you 
clain. 
MR. wWEISS: That's right. 
THE COURT: Tt took me a long time to 


get you to say that. 


MR. WEISS: I am sor~y, 

THE COURT: There is no express misrepre- 
sentation. 

MR. WEISS: > alles it as an omission 
case. That's right, ‘your Ilonor, And I also say | 
the same thing about the pro rmas that follow. E @ 
is not what's in there. It is -~ 

THE COURT: I don't mean to interrupt you, but 


have youfinished your argument with respect to this asnect 


of your contention? 


MR. WEISS: Yes. 
THE COURT: Now, would vou be eaually speci- 
fic insofar as vour pro forma claim is concerned: what 


dao you think should have been included that was not 


included? State it as specific... ly as you can. 
MR. WEISS: I say that at the beq_nning 
of the pro forma treatment which starts at page 10 


and continues through nage 17, I helieve -- through page 20, 
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that there should have been an initial paragraph, "We 
are presenting the following combined figures of General 
Host and Armour on a pro forma basis. However, 

you should be aware that we may not have the ability 

to consolidate, to merge these two companies, and this 
presentation is merely for accounting reporting 
purposes. It shall not be assumed that we will have 
the ability to use Armour assets until such time 

as the Armour board of directors shall approve, or the 
shareholders of Armour shall approve, and that might 
take X number of years until we can influence that de- 
cision." 

THR -COURT: Well, not % number of years. 
What would the limit be? 

MR. WEISS: I would say “See the provi- 
sions contained on page 9," which would be the language 
that your Fonor suggested should have been included 
there. 

THE COURT: Oh, I didn't say it should 
have been included there. 

MR. WEISS: Might have been included. 

THE COURT: If I said “should have been 
included," I could direct a verdict for the plaintiff 


immediately and we could all go hone. 
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2 || MR. WEISS: I would like to urqe that 

3 | your Honor would do that. 

4 THE COURT: Well, I am sure you don't 

5 | mean that. 

6 | MR. WEISS: With respect to the cash flow 
7 | arqument, your Honor -- 

8 | THE COURT: Before you leave what 

9 you just said you thought should have been included, 

10 is there any material from page 10 through 14 == and 

li 10 is where you refer to beginning with the subheading, 
12 "Pro forma effect of exchange on Ceneral Host per=- 

13 share earnings" -- 

14 MR. WEISS: Yes. 

15 THE COURT: -- that you claim is misstated 
16 or misrepresented in any way, and are you directing your 
7 contention to any other matter contained therein other 
18 than the omission to include in words or substance what 
19 you just referred to? 

20 MR. WEISS: I think that the presentation 
21 of the pro forma effect of exchange on General Host 

22 


stock as to hook value is misleading. It gives effect 
2 to the conversion of the $47.4 million of debt as if 


it was converted to equity. Yn other words, the money 


that was borrowed by “eneral lost in October, 1965, 
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the one that the Allens acted as agents to obtain, was 
a convertible, and they hadn't been converted. 

So in footnote 1 they said: 

"Represents book valuc at October 5, 1968 
adjusted to give reserve effect to the conversion of 
the 5 per cent convertible subordinated notes and issue 
of General Host's 7 per cent subordinated debentures 
and warrants." 

Now, I think that they should have given 
two columns and set forth that if not converted, the 
book value would be X, and if converted, the book va) -e 
would he Y. This inflates the book value. 

Secondly, by virtue of this acquisition, 
good will is established, because in eifect, General 
Host is paying more than the hook for the assets of Armour 
than the assets of Armour book value, and under “pur- 
chase accounting,” which is tlic accounting treatment 
afforded this transaction, I think thev say something 
like $93 million of good will is created. 

Now, on a pro forma basis, the book value 
of a combined presentation is if the tangible net worth 
of that book value is $26 or $27, a presentation such 
as that to me is misleading. It should state that 


this combined or consolidated treatment is afforded 
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these two companies -- I think I have the number in 

our proposed findings, because they can be calculated -- 
a substantial portion of the hoo). value will represent 
intanqible assets -- good will. 

On page 13 <= frankly, I make the argu- 
ment, your Honor, that the presentation of the $9.4 
million of debt that was due in August, 1969 under 
long-term debt is a materially false and misleading wav 
of presenting it, and I don't think we are bound by any 
accounting principles in a court judging whether or not 
there's a fair presentation. 

As far as I am concerned, that's short- 
term debt. It was debt that the lender had already 
expressed it wouldn't renew, they would have to go to 
third parties to pay it off or pay iv off out of 
internal funds, and it should have been reflected as 
a short-term obligation, so that th: reader would 
know what the cash obligations of the company would be 
in the ensuing year or until such time as General 
Host could make use of Armour's assets to pay off 
those indehtednesses. 

h THI: COURT: But is this entry in accord- 
ance with qenerally accepted accounting principles? 


MR. WLISS: I will conecde that there is 
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an ARS -=- 


THE COURT: Is that 51, or is that another 
ene? 
MR. WEISS: It's another one, your Honor. 
THE COURT: But vou are saying that nct- 


withstanding -- 

MR. WEISS: It's an ARS 7. 

THE COURT: But vou are saying it shouldn't 
have been set up as long-term debt? 

MR. WEISS: Yes, your Honor. Under the 
circumstances I don't think we should be bound by that 


treatment. 


THE COURT: What clse do you disagree 
with -- 
(Pause. ) 
THE COURT: Nr. Weiss? 
MR, WEISS: Yes, your Honor, I am just 


going through this. 


That's all I have on that portion, your 


Honor. 
THE COURT: All right, gentlemen. Have 
you all stated your arguments? 


iiR. WEISS: There's just one more point, 


your Honor. 
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THF COURT: All right. Go ahead. 
MR. WEISS: I also contend that the 
cas w projections, even if not permitted to he 


incluced in the amounts of the projections, should have 
been stated as the basis upon which the company believed 
it could service its indebtedness in the future. I 
think a clear statement should have heen made in the 
prospectus -- 

THE COURT: What is that? 

MR. WEISS: That based upon historical 
earnings, General Host's earnings will not provide 
sufficient coverage to pay its lebt as of in the future 
and that the company is relying upon its projected 
earnings to so do and the investor has the ability to 
decide whether he wants co take the risk that General 
Host's earnings will qo up in the future, and he will 
know very clearly that if it onlv earns what it's been 


earning on ahistorical basis, that it will have that 


problem. 

Now, I would also like to point out a couple 
of other things. I am sorry, but the importance to 
me «= 

THI? COURT: Well, I will give you an oppor- 
tunity to answer the %rqument. Go ahead. You don’t 
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have to apologize. Take your time. 
MR. WEISS: On January 31, 1969, ee ee 
came out with a competing tender offer. They 


announced on January 27th and they sent out a January 
28th tender and then they amendei on Janwvary 3lst. 
Now, in the January 3lst letter of tender 
they set forth the amount of stock that they own, 
that they already have ‘cquired, and you can compute 
from the amounts that are set forth in this letter 
as saring it to the outstanding stock of Armour as 
set forth in the prospectus the fact that that number 
of shares, which is approxixately 1.2 million shares, 
represented more than 20 per cent of the then outstanc 


6.1 million shares of Armour. 


Now, the General Ilost prospectus has only 


two slight references to the Greyhound competing offer. 


It states that a competing tender is being made by Grey- 


hound, which ’seeks 41 per cent -= up to 41 per cent of 


Armour's stock. I just can't put my firger on it. 
MR. MC AMIS: Paqe 12. 
THE COURT: Have you hecome associated 


with the plaintiff now, Mr. licAmis? 
MR. MC AMIS: I am sorry, your Honor, 


thought I would move ‘t along a little. 
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THE COURT: What is the point? 
NR, WEISS: I am going to get into it. 
THE COURT: All right. 
MR. WEISS: Now, in this pro forma treat- 


ment that they have in the General Ilost prospectus 
thev talk about levels sf 60, 80 and 100 per cent 
ownership. They also talk ahout the ability to effect 
certain tax cavings at an 80 per cent ownership. 

Now, I think that as soon as General Host 
and Allen became aware that Greyhound had acquired 20 
per cent, they should have stickered this prospectus 
and alerted the Armour shareholder that the abilitv to 
obtain 80 per cent -- 

THE COURT: Let him finish. 

MR. GOULD: I will let him finish, your 


Honor, but <= 


THE COURT: No, go ahead with your argu- 


ment. 


MR, WEISS: -- that the ability to obtain 8° 
per cent was inhibited oy this factor and also chat the 
representation that certain tax savings covld be 
afforded in the event of an 80 per cent acouisition 


was no longer seemingly viable. 


Now, your .‘onor, the other point, of course -- 
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and it really isn t the omission arqument -- is that 
there should have been a warning that the ability to 

get control due to the staggered hoard and cumula- 

tive voting provisions, in view of the Grayhound com- 
peting offer, might be impeded, and that's something 
else that they should have put in that area, and also 
that the ability to merge. 


If Greyhound got 1/3 ownership of the 


a - 


Armour stock, under then existing Delaware law they 


couldn't merge even if they got the board to go along 


with them. 

‘Now, your Honor, I would like to discuss 
the law. 

_THE COURT: The what? 

MR. WEISS: The law. 


The first thing I would like to do is dispel 
any illusions that a conscious state of mind is required 
to hold a defendant in a case like this liakie. 

On page 369 of the Chris-Craft decision, 
when discussing Bangor Punta liabilities, the 
court Says? 

Nor does the evidence show that BPC fails 
to disclose the negotiations in qood faith. As we 


have indicated above, however, intent to defraud is not 


—-- © — — 


to the offer at the time of the transaction and in 
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- an indispensable element in an action for damages | . 
.3 under the provisions of the federal securities laws. | 
=) 4 The securities laws impose upon an exchange offerer a | 
5 duty to act reasonably in discovering facts material | 
| 


disclosing those material facts of which the proposed 
offeree is unaware and which would ostensibly influence 


his judgment." 


| 
| 
Now, what the court seens to do -- and I | 
have analyzed the decision. -- is that up until the | 
language that I quote in my brief, the one that your | 
Honor alluded to on Monday, they analyzed the history | 


of various other sections of the law. They analyzed 


we — 
~w —_ 


"Section 11, Section 10b, and then they come up with 


*rt don't think these words are useful. 


| 
| 
16 | a standard 14(e) and that standard is the one that we | 
17 quoted in our brief. It doesn't have the reckless | " 
18 requirement. | 
19 Now, Judge Gurfein, in his concurring opinion, | 
° 20 | states: | 
21 | "TY lean to a reckless standard, that is, | 
2 closer to a deliberate intent standard." | 
a 23 Judge Mansfield goes the cther way. He | 
a Says: | 
: | 
| 
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They: just confuse. We have to get to the essence of 
what we are trying to accomplish here." 

They all agree that something more than mere 
negligence is required and I agree that that's the 
present law in this circuit, s@mething more than mere 
negligence. 

THE COURT: Well, that is, as you under- 
stand the law. 

MR. WEISS: I am trying to meld it all 
together, and tuis is the standard that I see, Vie 
try to establish what the undertaking of the defendant 

® 
is, what he was supposed to do and how well he did it. 
Was he definite in the performance of his duties and 
was the public relying upon him to perform it. Then 
we have to look to see if a person performing that 
function at the level of expertise thet such an indivi- 
dual should have would have in the exercise of reason- 
able care discovered the misstatement or omission or 
perfsormed in another way than he had performed; and 
when you read all of these cases, I think that's what 
it comes down to. We have to look at the indivi- 
dual, we have to see what his duties were, what was he 
chareed to do, what kind of reliance was the public 


placing upon his prorer performance of those duties, and 


a 
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whether he performed those duties ir a reasonably 
competent way, and if he didn't, he was reckless. 

Now, this case gocs heyond that, hecause 
we have testimony from each one of the defendants that 
they knew what the problems were. In the Armour 
study, which was prepared in Occober, they highlight 
this in the section on legal implicatic:as, they high- 
light it. They se it te their advantage in Illinois, 
stating it clearly. They have no prokiem in stating 
clearly what their problem was. They found very 
artful ways of doing it in Illinois. Mr. Allen knew 
about it. What was his approach to the problem? 

Very cavalier, your Honor. "I had another experience 
recently where this became no problem because the 
directors of the target company succumbed and re=- 
signed." 

Did he look into what would hapnen if they 
didn't resign, what the consequences miqht be to the 
cumpany, oreven that he should state in the prospectus 
that that's what he is relying on. Why didn’t he 


put in the prospectus, "We are relying upon the consent 


of the directors to resign"? 


There was testimony -- 


TIE COURT: Now you are qoing back into 


24 
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facts now. You were qoing over the law. Let's 


stick to the law, otherwise we wi 1 be starting all 


over again. 


MR. WFISS: You are right, your Honor. 
THE COURT: While you are on that subject 
I will bring you back to that. What siqnificance, if 


any, is to be attached to the judqment of men who 
believe ‘hat whereyou do acquire 51 per cent of stocil: 
control, ‘).2. this is sufficient, however, to in due 
course obtain effective working control, if directors 
who may be hostile originally may see the handwriting 
on the wall and say, “We see no purnose in this dissident 
group as far as our ohligations to the shareholders are 
concerne?"? 

MR. WEISS: All right. The anti- 
fraud provisions of the securities laws merely require 
disclosure. If this is what happened and this is what 
they were relying upon to get control, then state what 
they believed might happen as a business judgment 1 
not happen. 

Then we are confronted with the following 
picture. We eigher miqht have to start a lawsuit 
to get them out of there, they miyht have to urge that 


a shareholders' resolution be adopted to such-and-such, 


y 
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or else we have to wait. We can only elect them 
seriatim over the next three years. 

But state it. Tell the Armour stockholder 
what the situation is. Let him make an i formed 
business judgment. 

How can we read .hat's in Herb Allen's 
mind when he doesn't tell us? 

He is really asking us to rely on his 
business judgment which he is not telling us. He is 
saying, "Trust me." 

THE COURT: ALL right. What else do you 
have on the law? 

MR. WEISS: I just bring this court's 
attention to the sections of the Christ-Craft decision. 
which discuss the duties and obligations of a under=- 
writer - dealer-manager, and I maausz the point before == 

THE COURT: You did before. You answered 
that before, ‘didn't you? 

MR. WEISS: I am not talking about the 
point of the similarity between those two designations, 
but there is a complete discussion of what duties a dealer=- 
si a ialllate has, and the reasons for its being 
held liable, and that's at page 370, and on 371 the 


court uses an objective test in determining whether or 
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not the underwriter-dealer-manager performed its duties. 


3 "Moreover, if it was aware of facts that strongly suggested, 


even though they did not conclusively show, that the 


an 


registration materials were deceptive, it was duty 
bound to make a reasonabie further investigation.” 
Here we claim they knew, because they read 


it themselves, and I want to also point out, 


9 || your Honor, that four times in the Christ-Craft decision 


the court uses the words “accurate and correct” 


or ““incorrect or inaccuzate" in describing what they 
12 are being charged with. Inaccuracies in the 
13 registration statement, lack of correctness in the reqi- 
14 stration statement, and, of course, the court siae ace- | 
15 cepts the constructive reliance test, especially in | 
16 public atteiine situations, and that's at page 374. | 
17 They held first Boston liable because "We 
18 hold that First Boston pessessed enough information | 
19 reasonably to deduce that the BPC .tqistration state- 
20 ment was materially inaccurate." 
21 "hat is at page 373. 


Now, in discussing that -- 


THE COURT: There's no point in that. | 
What are you going over that case for? You have got | 
it in your brief. Iam familiar with it. I 


ar eeuce 
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don't know why vou are spending time on it. I asked 
you a specific question, what your burden of proof 
was as far aS liability is concerned, and you started 
at one point, and I ask you to state aqain, what do 
you have to prove, just in one sentence or two sentences. 

MR. WEISS: That these defendants, with 
a reasonable exercise of care in the performance of 
their duties, could have and should have become aware 
of the material misstatements and inaccuracies that we 
complain of. 

_ THE COURT: Now, you sought to interrupt 
Mr. Weiss before, Mr. Gould. ’ 

MR. GOULD: I apologize for that, but 
I don't want to reply. 

THE COURT: I don't want your panies 

MR. GOULD: No, no, just the point that 
stimulated me there. 

THE COURT: That's all I will allow you 
to do. 

MR. GOULD: This business that we should 
have changed this after we knew about the Greyhound 
offer is a completely new claim in this case. No 
proof hes been offered, no suge.stion is made in any 


of the papers about it, and of course there are tie 
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two references to it, the reference at pase 12 and the 
reference at pages A-8, which I am sure your Honor will 
recognize as the amendments required hy the Securi- 


ties and Exchange Commiss wn. 


THE. COURT: The position is that once the 
Greyhound offer was known then they should have stated 
that they couldn't get 80 per cent of the ownership. 

Now, one further question, Mr. Weiss: 


What is the theory on which you can speak to hold Allen 


& Company? 


MR. WEISS: Two points. Aiders and abettors 


and controlling persons. If you read the February 


4, 1965 letter you will see that it was apparently -- 


MR. SOLOVAY: That is Allen & Company. 

MR. GOULD: That's not in evidence. 

MR. WEISS: This letter is not in evi- 
dence? I was certain I had put it in. What num=- 
ber? Plaintiff's 60. It's in evidence. 

THE COURT: Is that the document as to 


which there was discussion as to whether it was on a 
letterhead? 

MR. WEISS: No, this is a letter dated 
february 4, 1969, I think 1 put it in when Mr. Bettauer 


was on the stand. 


«<P 
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“tt is the opinion of Allen & Company 


that in the event General Host Corporation in its 


proposed tender offer .eceived sufficient shares of 
sigh cial perc ge 


Armour & Company «-- that on or »efore August 28, 1969 
Allen & Company will be able to refinance the 9.4 million 
of 5-1/2 per cent notes presently held by a group 
of institutional investors. This letter is not a firm 
commitment. Any financing would be subject to market 
conditions at that time." 

THE COURT: Now, what is that supposed 


to prove as far as liability is concerned? 


MR. WEISS: That they were involved in 
this. Why should Allen & Company issue that letter 
if not Allen, Inc.? Herbert Allen signed it for 
Allen & Company. He was also president of Allen, 
Inc. 

THE COURT: All right. 


fhe court reserves decision on the re- 


spective motions. 


All right. The defense may go forward. 

MR. MC AMIS: I call Vir. Ashton, your 
Honor. 

THE COURT: YI will sit until 12:30, and 


because I have some other mattcr we will take a longer 


luncheon than usual. We will resume at 2:15 
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HARRIS J. ASUTON, called as a wit- 

ness in behalf of the defendants, after having 

been duly sworn, testified as follows: 
DIRECT EXAMINA’. 
BY MR. MCAMIS: 

Q Mr. Ashton, what is your employment? 

A I am the president, chairman of the board and 
chief executive officer of General Host Corporation. 

9 How long have you been so employed? 

A I have been president of General Host Corpora- 
tion since December 6, 1967. I became the chairman on or 
about June 1, 1970, and then, approximately June of this 


past year, resumed the title of president again. 


9 Are you an attorncy? 

A Yes, I am. 

Q A member of the Bar? 

A Yes, I am. 

Q ‘And would you please state for the Court what 


you did from law school until the time you went to General 
Host as its president, as you have testified? 

A I graduated from law school in 1959. In 
August of 1959 I went to work for the firm of Ereed, 


Abbott & Morgan as an associate. I stayed there until 


October of 1962. In October of 1% 2 I became associated 
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2 with the law firm of Lovejoy, Wasson, Lungren & Huppick., 
3 ! Subsequently I became a partner of that firm, | 
j 4 | the name of which has been changed to Lovejoy, Wasson, | 
5 | Lungren & Ashton. . ss 
6 | On December 6, 1967, I became president of | 
7 General Host Corporation and effectively stopped the | 
8 active practice of law at that time. | 
9 0 Have you practiced law since that time sctiveiys 
10 A No, I have not. | 
1] Q Are you still a member of Lovejoy, Wasson, | 
12 Lungren & Ashton? | | = 
13 A Yes, I am. | 
14 Q Do you participate in fees paid by General | 
| 15 Host to that firm? | 
16 A No, I do not. | | 
| 17 Q Has that been true since you became president 
| 18 of General Host? | 
| 19 A That is correct. | 
20 Q Mr. Ashton, did there come a time when General | 
21 Host decided to make an exchange offer for common shares | 
22 of convertible debentures of Armour & Company? | 
° il | A Yes. 
v2) 9 When was that? ys 
2 A December 16, 1968. ° 
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Q What happened on that date? , 
A That was the date the board of directors of 


the corporation authorized the filing of a proxy statement, 
preliminary proxy material in connection with an annual 
meeting or a 3p .l meeting of the shareholders of the 
General Host Corporation to he held on January 20, 1969 
and at that meeting the action was to be taken by the 
shareholders to approve the making of an exchange offer 

as well as amending the certificate of incorporation to 
increase the outstanding common from 10 million shares to 
30 million shares. 

Also at that meeting the board of directors 
specifically authorized the filing of a form S-1 with the 
SEC in such form as counsel approved. 

Q Before we co into the filings, Mr. Ashton, 
what was General Ile st's position in Armour at that time? 
A General Hlost Corporation owned 16.5 per cent 


of the outstanding common stock of Armour & Company. 


Q Did that .nake it the largest shareholder of 
Armour? 

A That is correct. 

Q For what reasons did Gencral Host decide to 


make this exchange offer at that tim? 


A General }'ast Corporation felt it was the best 


wo 
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way to maximize on the 16.5 investment in Armour. 

Q Can you explain that? 

A Yes. At that point in time General Host Core 
poration had the 16.5 per cent position and Armour & 


Company had announced on December 12, 1968 the proposed 


acquisition of Williams Brothers by issuing one-third 
Snares of Armour's shares for each of the 2.9 million 
shares of Williams Brothers that was outstanding which 
would have meant an effective dilution of approximately 


62 per cent for the Armour shareholders. 


a) This was a merger for stock; is that your tes~ 
timony? 

A No, it was going to be an exchange of stock. 

Q But Armour was proposing to issue additional 
stock? 

A That is correct. It would have amounted to 


approximately, I think, 3.8 million shares. 

Q ‘And you said that liost at the time had one- 
sixth and a half per cent. Have you made any calculations 
as to what Host's percentage would have been at that 
time if action had been consummated? 


A I think Host's pe. entaye would have been re~ 


duced to 9 or 10 per cent. 


Q Have you finished your answer to what factors 
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were involved in deciding to make that exchange offer at 
that time? 

A At that particular time on December 16th, yes. 

Q In connection, then, with the offer were 
certain documents prepared and filed with tne Securities 
and Exchange Corimission? 

A Yes. On December 16th we filed preliminary 
proxy material which the SEC cleared on December 27th of 
1968. 

Q What was that for? 


A That was for the special meeting of share- 


holders of General Host Corporation to approve the exchange 


offer. 

We also filed on December 30th a form S-l for 
making the exchange offe:. There were subsequent amend- 
ments to that, but the SEC declared it effective on Janu- 


ary 30, 1969. 


Q bid you say the initial filing was December 
30, 1968? 

A That is correct. 

Q In connection with aspects of its exchange 


offer, cid General Host consult outside experts? 
A Yes, General Host Corporation consulted its 


counsel, Lovejoy, Wasson, Lungren & Ashton. It hired the 
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firm of Skadden, Arps, Mr. Joc Flam. It consulted Allen 


& Company and Kleiner, Bell. It retained counsel in the 


State of Illinois, Jenner & Block. It retained the former 
head of the Antitrust Divisio. of the Justice Department, | 
Herb Berkson. It x tained Kissel-Blake and D.F. King to 
assist in the sol itation of proxies. It retained Laird 
& Company to make an appraisal of the value of its asscts. 
It retained the firm of Connelly, Hove & Lodge in Delaware 
to advise it on the Delaware statute, and it also con- 
sulted its banks in connection with making the offer. 

Q You mentioned Allen and Kleiner, bell. Did 
you have reference to them or to others? 

A Allen and Kleiner, Bell we consulted and after, 
of course, their attorneys, Holtzmann, Wise & Shepard and 
Goldfeld, Charak participated in the work in connection 


with the exchange offer. 


Q I'm trying to find out what you meant by banks. 

A The Union Bank was our lead bank, but we had, 
in addition, borrowed or had a commitment to borrow $20 
million from the Franklin National and the Bank of Common-~ 
wealth as well. 

Q What was the purpose of retaining Laird to 
appraise General Host's assets? 


A The purp.se was for two reasons, to determine 
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2 whether in the event that General Host had to sell its 
"3 \ position in Armour & Company lhecause of the Justice Depart- | 

4 | ment action that it would make Sense for General Host to | 

5 | propose this transaction, and also to see what our assets 

6 | could be sold for in the event that we had to sell all of | 

7 | the assets to take control of Armour. 

8 } @) That was an alternative or possibility, you 

9 | mean, depending on how the Justice Denartment suit came 

| 
10 | out? 
11 | A That is correct. | 
12 Q Who at Host was in charqe of preparation of | 
13 | these documents which I belicve you have described as the | 
14 | proxy statement for the special Host shareholders' meeting 
15 | and the registration statement which included the pro- 
16 || spectus that has come into evidence as Plaintiff's Exhibit | 
17 23 in this action? | 
1 | A Of course, the overall responsibility would 
19 || have been the chief executive officer, Dick Pistell, but 
0 | I. as the chief operating officer had working responsibilit, | 
21 | for the preparement of these documents. Under me the | 
22 actual preparation in the drafting of the document was | 
23 | done by our counsel, William F. Downey, who was general | 
v2) | counsel to the company. 
25 | In addition, Price, Waterhouse was retained. | 
| 
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@) Where is Mr. Downey located? 
A ie is a partner in the firm of Lovejoy, 


Wasson. In addition, Price, Waterhouse was retained to 
review the financial statements that would be included 
in these documents and particularly in General Host Jack 
Glynn and Tim Day worked in conjunction with the actual 
preparation of it. 

a) What was Mr. Glynn's connection? 

A Mr. Glynn was the comptroller of General Host 
Corporation. He was a former associate in the Price, 


Waterhouse firm. 


a) Was he in charge of preparation of financial 
statements? 

A Yes. 

Q And how about Mr. Day? 


A Mr. Day was vice president of acquisitions. 
He participated in the overall drafting of the documents. 

9) ‘Did Armour have any reaction to Host's pro- 
posed exchange offer? 

MR. WEISS: I object, your Honor. First of 
all, it is leading. Second of all, there is no time 
frame. I don't know what proposal they are talking about. 

THE COURT: Fix a time. 


@) When was this exchange offer announced? 


| 
: 
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A The actual exchange offer would have been 
announced--that we were making such an exchange offer on 
December 13th. The actual exchange offer itself would 
have been probably on December 30th, when we filel the-- 

Qo By the actual exchanne offer, do you mean the 
terms of the offer, the proposed offer? 

A I think actually on December 23rd we announced 
the terms of the offer, but the actual document that for 
the first time set forth everything was filed with the 
SEC on December 30th. 

Q That was the preliminary prospectus on the 


form S-l; is that correct? 


A It is form S-l, part of which is the preliminary 


prospectus. 

Q I should ask if you had any speciality when 
you practiced law. 

A Yes, I wes involved in the corporate end of 
the pra. cice. 

.@) Including securities transactions? 

A Yes, I was. 

MR. McAMIS: Your Honor, at this point I think 

it would be convenient to put in some documents that we 


will be having reference to in our direct case, some of 


which I may ask Mr. ‘shton to exnluin, but in any event, 


| 
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2 | he is on the stand, if there is any problem about that. 

| 
The first document I would like to offer that 


was marked in the pre-trial order as Plaintiff's Exhibit 


| 
5 | 16 was the preliminary prospectus ¢ yecember 30th and 


6 | Plaintiff's Exhibit 17, which is the amendment number 1 
7 | to form S-l registration statement as filed with the ! 
8 | Securities and Exchange Commission January 23, +969. | 
9 Those did not come in, your Honor, and I pro- | 
10 pose to offer them at this time along with some other 
ll documents. | 
12 Going to the defendants’ documents, I propose , 
13 to offer a groun of documents, your Honor, which consist 

14 of communications between Armour and attorneys for Armour © 
15 and the Securities and Exchange Commission, and I offer 
16 them for the purpose of showing those communications. rae 
17 are stipulated documents from the pre-trial order. They | 
18 are, respectively, A-1l, A-12, A-13. | 
19 ‘I also propose to offer, and these have been | 
20 set up in chronological order in the pre-trial order, all 
21 the filings with the Commission by Host as well as these | 
2 letters and communications with the Commission by Host | 
23 ana others to which I have referred. | 
yz] So, with that in mind I wil) make the offer of | 
v3) the following additional documents beyond A-13,. I will 
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offer A-18, A-19, A-21l, A-22, A-23, A-25, which is the 
advertisement appearing in the Wall Street Journal of 
January 9, 1969 to which reference has been made earlier, 
A-26, which is the same document in the form of a letter 
to Armour shareholders, A-28, A-29, A-32, A-34, A-37, 
A-42, which is, your Honor, certain papers from the record 
of the proceedings before you in 1969 on the preliminary 
injun. ion application, and I did specify certain docu- 
ments here consisting of the complaint of Sullivan & 
Cromwell of January 23rd, the transcript of the hearing 
held before your Honor on February 5th, the affidavit of 
John P. Glynn dated February 4th, I believe, and the 
exhibits introduced in evidence at that time. 

By "that time," I mcan on the preliminary in- 
junction wductiebiins | 

We have undertaken, your Honor, to obtain the 
record of the proceedings from the clerk here on the fifth 
floor and the exhibits.are being copied in our office and 
because, of course, they are not a permanent part of the 
Court's file, such exhibits as haven't already been pro- 
vided in one form or another will be provided later today 
to counsel for their convenience an to the Court. 

THE COURT: How much more do you have of ~hose 


exhibits? Do you have the number? 
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i} 

2 | MR. McAMIS: Y2S. 

3 | MR. WFTSS: He gave us a lot at one time, I 

4 | might have some objection. 


THE COURT: That is the point. Why don't you 


a ee 


| 
6 | give him at the luncheon recess the additional items that 
| you plan to offer in evidence and if he has any objections 


I will hear the objections when we resume after lunch. 


9 | MR. McAMIS: No problem, your Honor, with 


10 that. 


11 THE COURT: We will take our luncheon recess 


12 now and resume at 2:15 p.m. 


13 (Trial adjourned until 2:15 p.m.) 
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AFTERNOOU SESSION 
(2:15 p.m.) 

mm. MC AMIS: Your lIlonor, at the luncheon 
recess I had offered certain documents -- and I will 
hold the offer of A-42 for the moment -- which were 
certain portions of the cecord before the court on 
the preliminary injunction hearing, and without excep~ 
tion I will offer in evidence the other documents that 
I have previously identified. 

MR. WEISS: In other vords, you are with- 
drawing from the record -- 

MR. MC. AMIS: I will hold that. We'll 
come to that. 

MR. WEISS: Your Honor, I don't think the 
other iis cdeesatte abi relevant. 

THE COURT: Received. 

(Defendants' Exhibits A-ll, A-12, A-13, A- 

A-19, A-21, A-22, A-23, A-25, A-26, A-28, A-29, 
h-32, A-34 and A-37 were received in evidence.) 
MR. MC AMIS: Your lionor, I skipped over 


A-34-1, which is an article in the New York Times of 


January 24th concerning the Armour lawsuit that had been 


filed aqainst General Host the previous day, and A-3>, 


which was the tender offer of Crevhound, announced 


us 


xx 


JA 405 
405 
mpaz 
January 27th. I offer those in evidence. 
MR. WEISS: No objection. 


(Defendants' Lxhibits A-34-1 and A-35 were 
received in evidence.) 

MR. MC AMIS: Now we come to A-42, your 
Honor, which I understand Mr. Weiss may have some objec- 
tion to. I offer it as evidence of what was before 
this court at the time of the prelininary injunction 
motion but not as evidence of the facts, and that's the 
record on the preliminary injunction motion. 

MR. WEISS: I object, your Honor. a 
don't see any relevancy or materiality at all. 

THE COURT: A good mony of your stipulated 
facts,as I read the pretrial order, were really taken 
from that case, some of them from the opinion. 

MR. MC AMIS: Some from the opinion, some 
from the record, your Honor. 

THE COURT: I thought TI recognized them. 

I will take it for whatever value it has, on the 

same theorv I tcok some of your exhibits. I am sitting 
in a nonjury case and I will pay attention only to 
relevant evidence. 

(Defendants' Exhibits A-42A through A-42-D 


were received jn evidence. ) 


i 
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MR. MC AMIS: My next group of documents, 
your flonor, and I have only a few more, are A=-43 through 
A-46, which are, again, advertiscnents and articles 
plus the amendment No. 2 to thie reqistration statement 
of General Host. Amendment io. 2 was filed January 
29, 1969. I offer those documents. 

MR. WEISS: No objection. 

(Defendant's Exhibits A-43 through A-46 

were received in evidence.) 

MR. MC AMIS: Ny next documents, your 
lionor, are A-5l, which is simply the SEC order of 
January 30, 1969, declaring the registration statement 
effective; A-55, which is a letter dated January 30, 
1969, from Grayhound to Armour stoci.holders concerning 


the Greyhound offer; A-58, 59, 69 and 6l. 


MR, GOULD: How about this A-54? 
(Pause. ) 
MR. MC AMIS: May I revise my offer, 


your Honor, to offer A-54 through A-61, with the 
exception of A-57, which has already been admitted as 
Plaintiff's Mxhibit 60. 

MR. WEISS: Didn't we mark A=55 on our 
case as another document, January 31st? 


MR. MC ANTS: I thin): vou just referred to 


ae 


to 
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it in argument. 
T11E COURT: Gentlemen, I must say If don't 


understand why this wasn't done before. 


MR. MC AMIS: I thought it was agreed to, 
your Honor. 

MR. WEISS: Your Honor, I would just like 

to make one comment. I assume that you are accepting 


them without ruling on relevance, and, two, I just 
want to point out that there is no proof as to which 
group of stockholders of Armour these letters were 
sent to. 

MR. MC AMIS: There is a stipulation, your 
fonor, on mailing and on publication, that documents 
purporting to be letters to stockholders were mailed. 

If Mr. Weiss has some further objection, I suppose ~~ 

MR. WEISS: I beq to differ. We discussed 
this in our pretrial discussions, and I pointed out that 
there was no’proof as to which record date was used for 
these mailings. For all I know they could have 
been sent to the shareholdings of record of Armour in 
December. So as far as accepting it in evidence for 
whatever it is worth -- 

MR. MC AMIS: tir. Weiss has agreed, as 


I underst.2nd it, that t’ ‘vy have been mailed on or about 
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to 


the date indicated -- 


| 
3 THE COURT: What is the date indicated? 
4 MR. MC AMIS: Of course, they vary, your | 
5 Honor. There is a letter dated January 9th and proxy | 
6 material dated January 17th. Then there is a letter ! 
7 that Armour sent to its stockholders enclosing the Grey- | 
8 | hound offer and that's dated January 3lst, and I do not | 
9 | understand that there is any dispute as to mailing 
10 on or about the dates indicate on the letter, 
ll MR. WEISS: Yor Honor, the point is that 
12 letters, proxy statements are normally sent to record , 
13 holders at a given date, there is no proof as to what | 
14 date was used -- | 
15 THE COURT: That's a siqnificant issue, | 
16 é you seats got to get the original records of the 

. 7 mailing. I am not going to spend time on it. It 

18 seems to me this is an item that should have been taken | 
19 care of before. 
20 MR. GOULD: I think it was, your Honor. 
21 THE COURT: If Mr. Weiss is raising this 
2 point for the first time -- | 
23 MR. WEISS: It is not the first time. ! 
24 I did raise the objection previously. | 
5 THE COURT: Then qet the oriqinal records. 
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They ar available, whether you have to send to Chicago 
for them, Jersey City or elsewhere. I will heep the 


cage open to get those in. 


MR. WEISS: We don't need the records. All 


we want is the date. 

THE COURT: You are making the statement 
now, but it is something that should have been disposed 
of before, and even the business of reading these exhi- 
bits into the record is something that should have been 
done at a pretrial conference before the trial. Here 
we started at a quarter past 2 and now it is 10 minutes 
to 3, and we still haven't qotten them, 

Get the original records. 

MR. GOULD: Your Ilono we have a stipu- 
lation here that the following exhilits which the de 
fendants expect to offer are authentic, that each docu- 
ment purporting to be mailed was mailed to the persons 
indicated thereon, that each document purporting to be 
published was published on the date indicated and that 
each party waives objection under the best evidence rule, 
but each party reserves all objections based only on -- 

THE COURT: And Mr. Weiss stated that it 


doesn't indicate to which stockholders as of which 


record date. 


oe 
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MR. GOULD: Will your Honor ‘et me continue. 
Now, we do have dates on them. Item 36 refers to the 


fact that a notice and proxy statement was me ed by 
Armour management to holders of c ommon stock of Armour 
as of January 2, 1969. Then the actual notice, the 
exhibit, includes a reference to the fact that it was 
sent to holders of common stock of record at the close 
of business on January 7, 1969, so we do know what 


the record date was for the usc « ill these mailings. 


MR. WEISS: All riqht, the ones that we 


have dates for, I will take the attorney's representa- 


tions that those are accurate dates. c 


THE COURT: No, he is not asking you to 
take his representation. You have a stipulation 
now. You agree to it. 
MR. MC AMIS: Your Ilonor, before I resume 
my questioning of Mr. Ashton: my understanding of 


your Honor's-ruling this morning was that decision on 
the motions was reserved. I did make a motion to 
strike certain evidence. Was it your Honor's inten- 
tion to reserve decision on that? 

THE COURT: I did intend to reserve on 
that too, but I did intend to ask Mr. Weiss to respond 


to that and he didn't respond at all to that part of 


Kx 
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the motion. So we will let it stand as it is now, 
(Defendants' Exhibits A-5l, A-54 throug: 
A-56 and A=-58 through A-6] were received in 
evidence.) 
MR. MC AMIS: Your Honor, this morning 
I mentioned Exhibit 17 and I believe that was included 
in my previous offer but when the clerk read the numbers 
into the sieibili ts didn't read that number, and I 
just want to make sure it is in, and I offer it as 
Defendants’ Exhibit 89. 
It's your 17. 
MR. WEISS: Our 17? yes. 
HAR FRE: J. ACS oR Poo a resumed. 
DIRECT EXAMINATION CONTINUED 
BY MR. MC AMIS: 
fa) Now, Mr. Ashton, what, if anything, did Armour 
do after the announcement of the General Host offer? 
THE COURT: Which announcement are we talk- 
ing about? 
2) The December 23, 1968 announcement, that 
you identified this morning? 
A The date you identified, please, again? 


0 December 23, 1968. 


A ALY rigqne. On January the 9th, Armour 
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published the full-page ad in the Wall Street Jovrnal, 
which the next day was published in the New York Times 
and then was published throughout -- in selected papers 
throughout the United States, Prior to that, on 


December 2nd -= on January 2nd3 excuse mé@ -- 1969, 


Armour's attorneys furnished the SMC with a memorandum 


concerning our proxy material and also our preliminary 


9 prospectus. 
10 MR. WEISS: I objeet and move to strike 
i this testimony. 
12 THE COURT: Strike the latter part. | 
13 | MR. WEISS: And I can't hear him. | 
14 fa) Go ahead, Mr. Ashton, 
15 A Armour & Company also sent ta its shareholders 

16 on January 17th proxy material in connection with the 
17 coming February 2lst annual meeting of shareholders. 
18 MR. WEISS: I move to strike that. 

" 19 THE COURT: Isnt® that stipulated? 
20 MR. WEISS: I don‘t understand why he has 
21 to testify to it. 
ee MR. MC AMIS: Very well, let's proceed. 
23 A On January 23, 1969 Armour & Company made y 
2A an offer for Klara of Kentucky, where they were to issue 
25 at $75 a share stock ‘hich had been selling in the over- 


to 
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the-counter market at a price between $17 and $20 per 
share and had a loss in its latest fiscal year of 
approximately $800,000. 

‘e) What price was Armour offering? 

A Armour was offering the equivalent of $75 at 
market value in their securities, 

a) Now, Mr. Ashton, coming to the prospectus, 
you indicated that Mr. Downey, at the Lovejov firm, had 
been involved in its preparation. Who else at the 
Lovejoy firm? 

A Well, I also know that Nr. Murphy was in- 
volved in its preparation. . 

Q Anybody else? 

A I assume other people would have been in- 


volved, Martin Stoll probably in ‘Texas, but I don’t re- 


call. 
9 Did you review the prospectus? 
A Yes, I did. 
fe) Did you review each draft of the prospectus 


as it went in? 

A I would review each proof. Now, when you 
say draft, I am not quite sure. But each draft as 
it came off the printer I would have reviewed. 


0 And you would have reviewed the amendments 
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as they were filed with the Securities and Exchange 
Commission before they were filed? 

A That's correct. 

0 In January of 1969, at the time of the 
prospectus, did you consider in your capacity as presi- 
dent of Host whether the exchange offer, if successful, 
would result in Host having control of Armour's board 


of directors? 


A yes, I did. 

Oo And did you make any conclusion in that 
respect? 

A ves. I make a conclusion <= I make a differ- 


ence between having the control block, which I set forth 


in my affidavit in the Justice Department's action out 
in Chicaqo. When you had 51 per cent you had a 
control block of stock. That doesn't.mean that at 
that point in time you have what I call effective 
operating control of the company. 

We always realized -- andthis was the point 
I was making in that affidavit -- that although we 
would be acquiring the control block of stock, we would 
not at that moment in time have control, and the 


Justice Department would still have time to come forth 


with an action to prevent us from qoing further along 


to 
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in our thing. I knew at that point in time that we f 


would have the controlling block and it would only 
be a matter of time until you could take effective 
working control. 

fa) Did you consider how much time it might 
be, Mr. Ashton? 

A Yes. I considered it the maximum, 
seeing as the annual meeting was scheduled for Februarv 
21, 1970, that it would b - 

9) You mean the Armour annual meeting? 

A The Armour annual meéting -=- excuse 
me, of '69, it would only he a matter of two years, 
and the date from the 14th to February 21st to take contrd) 
of Armour & Company. 

(@) Would you explain the basis for the conclusion? 

iN Yes, the basis for the conclusion is that 
you needed at the maximum three annual meetings to 
get control.- 

9) Why? 

A Because of their staqgered board, and the { 
first annual meeting was already scheduled for seven t4 
days after the tender offer, and the next two would | 
take place within two years thereafter. 


9) And the Loard was divided, according to 


co to aad 
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your understanding, in what wav? 

A The board was staggered six for those coming 
up at the 1969 annual election, five coming up at the 
election the year after, and six for the year after. 

9) Did you give any consideration at the time 
of the prospectus to whether Ilost might obtain control 
in less than the period you have just testified to? 

A Yes. I think that it was qenerally 
felt that once we got 15 ner cent of Armour & Comnany, 
that we would get control in a shorter span of time than 
the two years, and in effect that's what happened. 

a) Now, what was the hasis for that conclusion 
that you might beable to do that? 

A There were several reasons. No. 1, it 
was our position, and we had the opinion of Connally, 
Bove & Lodge, Delaware counsel, that the stockholders 
retain the right to amend the hylaws. By amending the 
bylaws we could’ provide such things as shareholders can 
call a stockholders meeting if they had 25 per cent 
or more of the stock, that we could elect the president 
of the company or the chief executive by having the 
stockholders elected, that we could amend the bylaws 
to increase the number of directors, 


@) Anv other way by which vou could take control 
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in less period than two v 3? 
A Yes, I think there was a reasonable assumption 


that certainly the manaqenent directors of Armour or 
the directors who represented management, other than 
those that had a substantial ownership equity interest, 
such as William Wood Prince -=- but I am referring to 
Dwenson, to Terry White, to Evan Collingswood, to 

Cliff Cox <= that at such time as the position of owne- 
ship was established, that those directors would go 


along with tne majority stockholders, 
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Q And why did you single out those directors, 
Mr. Ashton, whom you have just named? 
A Because they were manigqement directors who 


were earning their livelihood as yrofessional managers 
with Armour & Company. 

Q Now, in your answer you mentioned an opinion 
of counsel relating to an amendment of the bylaws by 
shareholder vote. 

Let me show you the document that has been 
admitted into evidence as A-61 and ask you if that is the 
opinion to which you have reference? 

A Yes, it is. 

2) Did that opinion cone to your attention on 
or about the date indicated, February 7, 1969? 

A Yes, it did. i 

Q Now, at the time of the prospectus, again, 
Mr. Ashton, did you give any consideration as to whether 
Host could pay the interest on the debentures that they 
were proposing to issue at the exchange offer? 

A I considered it before the date we «ver made 
an announcement. I considered it on January 30th and \ 
firmly convinced myself and satisfied myself that Host | 


had the financial capability of servicing its debt. 


(9) In what ‘say? 
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A first, I satisified myself that they had 
sufficient cash flow based on the current cash flow pro- 
jections. 

Q Stopping there for a moment, did you have a 
echedule of cash flow figures available to you at that 
time? 

A Yes, I did. 

TIE COURT: You said, “we had a sufficient 
cash flow." To whom were you referring then? 

THE WITNESS: I am referring to Goneral Host 
Corporation, your Honor. 

Q Were these cash flow tigures in the form of 
a writing, Mr. Ashton? 

A Yes, they were. 

a) A document has been introduced, which is a 
memorandum addressed to yov from Nr. Day dated January 


30, 1969, and if I can find it in my papers here, I will 


show it to you, but I would like to ask if you are familiar; 


with that document and if that is the document to which 
you refer. 

MR. MCAMIS: That is Plaintiff's Fxhibit 24 
in evidence, your Honor, which I have handed to the wit- 


ness. 


A Yes, I'm familiar with this document, 


| 
| 
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Q Did you receive that document on or about 
January 30, 1969? 

A Yes, I did. 

(@] Did that document forin the basis for your con- 
Clusion to which you have just testified that Host had 
sufficient cash flow available to it to meet its obliga- 
tions? 

A This is the document I was referring to as of 
January 30th. Obviously I looked at other documents prior 
to this. 

Q Now, did you make any conclusions, Mr. Ashton, 
as to how long Host could continue to service this indebted 
ness out of its cash flow at that January 30th date? 

A Yes, I came to the conclusion that General liost 
Corporation wov’” have sufficient cash flow to service its 


indebtedness through at least three annual meetings of 


Armour. 

Q Is there anything in that document that bears 
on that? 

A Yes, this document shows pro forma casn flow 


for 1969 and for 1970, 


2) Would you explain the concept of pro forma 


cash flow as is on that document? 


A The simpl.st way to evplain it is that cash 


| 
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- ! flow itself is your profit hefore tax. | 
3 | Q Whose profit? | 
4 | A Are you asking me any cash flow or do you : 
5 | want me to specifically address myself to this one? | 
6 | a Yes, to this one, to this document. | 
7 A The cash flow of General Host Corporation. 
8 | That would be the profit before tax adding back to depre- | 
9 | ciation and amortization and deducting any cash outlays | 
10 | that you intended to make during that period. | 
11 @) Was cash flow from Host!s operations the only | 
12 scurce it had available to pay this interest and meet its , 
13 | obviously other obligations? 

14 | A No, it was not. General Host Corporation 
15 could have sold its assets which had heen evaluated by | 
16 Laird & Company at that time at over $70 million. 
7 | Q Did you give consideration to that in 1969? : 
18 A Yes, we did. General llost Corporation could 

| 

19 have converted its debentures at that time, the debentures | 
2 --the time of the offering, I believe, on the front of | 
21 the prospectus, it gives the price of General Host and 
a I imagine it would have been abou: $39 a share, and I ! 
23 don't remember exactly, but the debentures were seeuestinans 
2% at $27 a share and bv doing that you could have saved : 
- | 


two million, three ji1 interest and added 47 million, four 
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to your equity. 


3 Q Just so the record is clear, Mr. hton, by | | 
4 doing what? , 

5 A By calling the debentures and causing conver- 

6 sation. | 

7 Q By debentures do you mean the-- | 

8 A The 5 per cent convertibles. , 

9 9) Which were an issuc of debentures already out- | 
10 standing at that time? : 
ll A Yes, they are the 47 million, four--$400,000 : 


private placement. 


TIE COURT: Is that the privately placed loan? 


14 THE WITNESS: Ycs. 

15 THE COURT: Now, explain that conversation set- 

16 up again. Who had the power of declaring a conversation? 

17 THE WITNESS: We had the power to call the | 

18 debentures and with the market being 7 points--with the 

19 market being: 12 points over what it is rather than some- | 

2 body surrendering their debenture they would convert them 

21 because they could convert and get a market value above 

2 the amount of the conversation price. | 
B2 2 e) Are you saying that tho market was 12 points 

yy | over the conversion price, Mr. Ashton? 


A That is «.orrect. 
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@) At that time? 
A Yes. 
9 Is that reflected iu ts: prospectus? Do you 


have a copy of the prospectus? 

r I do not have a copy in front of me, but + 
the cover nage of the prospictus it vill generally state 
the rmurket value, and it savs on. Jmuary 28th, the last 
repocted 5 price for Gescral li: t common stock on the 
New York Svcock Exchange was ?7%.63, and then I'm sure in 

‘re it qives, and I don't rewewho~ the specific page, 
bert it will state that the 5 por oot convertible deben- 
tures are convertible at $27 jer s.ore, 

0 You have indicated that Jost had the right to 
call these debentures. for lin tow did Host have that 
right; do you recall? 

A Most could do that wt anv time during the 


tin the debentures are outstamdimn:. 


And the debentures were due when? 

A The debentures are due in 1990, if I'm correc 
but that is also set forth here in the capitalization 
table, and the 6 per cent--I'm wreny. I have confused 
those with the 6 per cent cumulati» financing. The 5 


per cent convertible subordinated netes are due June Lu, 


1936. 
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0 And conversion could !. forced at any time up 
| 
tili that date; is that. correct? 
A That is correct. 
Q And you are referring now to paye 13 of the 
! 
prospectus? 
A That is correct. 
9) And the capitalizetion table on that page. 


What other methods, if eny, did you consider 
besices the ones you have testified to as possible sources 
of payment? 

n General Host Corporet.en had the option to 
issue more additional equity. tt lad the option to issue 
debt securities. 

() When you say additiowal eqnity, are you referri. 
wo the conversion that you juct tilked ahout? 

A No, I'm referring to cither selling common 
stock, selling a preferred--cenvertible preferred, et 
cetera, various types oO! securities. ‘They could also have 
sold debt either publicly or privately, such as the plose- 
ment. of convertible notes. They «also could have borrowed. 

As you know, we had an sdlitional $6 millio, 
Line under our $20 million bank Jaan. | 


@ When you say an additional $6 million line, 


Will you explain tha ? 


25 
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A Yes, we had a loan consitinent for $20 million. 


We had only drawn $14 willion dews. We also had $10 
million in cash and $2 million in -hort term marketable 
securities at the year end, at bacomber, 1968, 

In addition, Genural host owned its plants or 
--not ail of the plants, but ovnel quite a few of its 
plants and certainly could have ent. red into sale lease- 
back arrangements. General Host ow.:d a sizeable fleet 
of trucks anu certainly conld nav. J’ene a sale-leaseback 
on its trucks and vehicles. 

In fact, that is a corn way today of financ- 
ing your fleet, to enter inte a Inn “Lack arrangement. 

9) Now, Mr. Ashton, you h..' indicated that on this 
line of credit the $20 million an? st million remained to 
he drawn down. 

When had that lines of c-2dit been established? 
Well, the date was as of November lst. The 
actnale- 

a) November lst of what year? 

A As of November 1], 196%. One bank didn't actu- 
ally sign up until November 15th, if I'm corre *, but 


effectively the term of it was as of date, as of November 


( Did you c:.ve any contil. rition to the amount or 
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amcunts that could possibly be raised by any sale and 
leaseback arrangement in January 196€9? 

n Well, I think IT give consideration to the 
total amount. I specifically retained Laird & Company 
to look at what we could get for--for all of our businesses 
and I also had them check th2 cist flows and they rendered 
an opinion that, if I recall, at that time they said a 
prebable range was between, Ict's say, $70 million and 
$80 million and they updated that. s inion later to make 
it, I believe, $81 million as tie probahle. 


Q That is $81 millicna rvoceeds from the sales of 


un That is correct. 

a) Nid you consider in January 1969 that Host 
would or might be required to borrow money? 
A, No. At the time the registration statement 
becam: effective and at such time as the exchange offer 
itself took place I was convinced that Host had sufficient 
cash flow, with the exception of tne-9.4 million dollars 
of long term insurance money that iad to be replaced in 
August of 1969 for which I had an wpinion that stated that 
we'd have no problem raising that fur a firm that had 


raised $47 million, four without as owning 50 per cent 


of Avionur & Company. I certainly iat every confidence that 
pany ¥ 
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we would be able to raise money whon we would have all of | 

that collateral unencumbered, | 
() Now, let me see if | tip‘erstand your answer, 


Mr. Ashton. Are you saying thet cxeept for the insurance 
company loan of 9.4 million you did not contemplate borrow- | 
ing in January 1969? 

A I should put one caveat on it: Other than 
using the $6 million line that we Led already established 
as part of the $20 million pachace. 

) you indicated that you did expect to need to 
refinance that loan. Would you evplain that? How had 
it come: about that that was required to be repaid and what 
did you expect to do about it? 

A General Host Cornoratiou had this long term 
financing which was 5.25 per cent notes of insurance cam 
panics headed by, 1 believe it war, the Equitable and 
Mutual of New York and there might have been New England. 
That was the: third one. 

At the time we were mailing the exchange offer 
the rate was 5.25 per cent. 

‘) You mean the rate on the loan? 

fh That is correct. tf t recall, it was a 
5.25 per eent rate that we had oa the loan. 


ME COUR: Was tivitk «1 the $9,400,000 loan? 
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THE WITNESS: Ye 


#9) 


, your Honor, and the insur- 


ance companies obviously were not qoing to sit there with 


a 5.25 per cent rate. ? 
@) Why do you say obviously? 
A Because the rates were higher at that point | 


in time. 

9) That is-~ 

THE COURT: The insurance rates. 

A The insurance retes. ‘they, in effect, said: 
We will aive you till August of 1969 to refinance this. 
Irn effect, at that point in time ve thought there would 
be no problem doing that. 

9) Why did you think thece would be no problem? 

A I had an opinion of Allen saying that there 

H 

would be no problem doing it, plus the fact that we would 
have &180 million even if you tock Armour at $50 a shares-- 
that that would be the value of over 3,000,900 shares of 
stock, so that I felt in my ow mind that we had plenty 
of collateral. 

QO Let me show you the document that 
in as Plaintiff's Exhibit 60, which is a letter dated 
February 4, 1969 to you signed by tierbert A. Allen and 


I will ask you if that is the option that you had refer- 


ence 1.0? 
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{ 
A That is correct. 
* ° . + ' 
QO I believe you said, Mr. Ashton, that based 


on this opinion you did not anticipate that it would be 
difficult to accomplish that refinancing; is that correct? 

A That opinion in my qeueral knowledge of the 
financial structure of the compenv, plus the financial 
environment at the time. 

THE COURT: You assumed you would have to pay 
a higher rate of interest accordiny to that? 

THE WITNESS: Yes. 

THR COURT: You didn't anticipate any diffi- 
culty in refinancing the loan itcelf? 

TIE WITNESS: That is correct. 

9 Were funds difficult at the time to obtain 
if one were willing to pay the current rate of interest? 
aN Not in January of 1969. 

Q bid you have any belief, Mr. Ashton, in Janu- 
ary 1969 as -to whether Host would lw able to borrow more 
than the 9.4 million, if that became necessary? 

A Yes, I was convinced with all of our assets 
free to be encumbered plus with the 51 per cent of Armour 
& Company that we would have no problem borrowing money. 

9) What was the value of 51] per cent of Armour 


& Company? 
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Ny 51 per cent, depending upon what you take, 
the outstanding capitalization as ot this date, as of the 
date of the prospectus, you weee talking about 6,095,000 
shares. 

Now, as you subseanently know, you were talk- 
ing about additional shares. 

@) That is Armour issned some additional shares? 

A Yes, but let's take 3 willion shares, roughly, 
and forget about the other 42.5 per cent--42,000--the 
other fractional amount and take it at $65 a share, which 
was ‘the market value on the ‘late or this prospectus and 
vou see that you were talking abovl $195 million. 

) And if Host obtained *1 ner cent in the ex- 
change offer, were those shares in any way encumbered in 
Host's hands? 

A No, they were not. 

Q) Host was issuing debentures in exchange for 
these Armour shares, debentures plus warrants, was it not, 
Mr. Ashton? 

A That is correct. 

s) But sticking with the debenture portion of it, 
when were those debentures payable? 

Ay Those debentures are payable on February 1, 


1994. 
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a And they carry an interest rate of what per 
cent? 


THE COURT: seven. 


A They carry a 7 per ceat coupon. 
Q Is there any Sinking fund provision? 


There is no sinking fund or amortization pro- 
visions. 


Q So the full amount becomes due and payable on 
maturity? 
That 1s correct. 
MR. McAHIS: No furthes questicns, your Honor, 
tHE COURT: Do defense counsel have any ques- 
tions of this witness? Mr. Gonlk 
MR. GOULD: I have .otti.ing, your Honor. 
MR. DUFF: I have nothing, your Honor. 
tHE COURT: Plaintiff mav cross examine. 
CROSS EXAMTNATION 
BY MR. WEISS: 
a) Mr. Ashton, prior to Polruary 14, 1969 had you 
or anyhody else on General Host's behalf tried to obtain 
bank financing from other sources other than the company 
that you had the $20 million arrangement with? 
A Mr. Weiss, you say a company. It was a con- 


sortiun of three ban! 3. 
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a) Other than those three Lanks? 
A To my knowledge, no. 
0 You made no attem! 
A That is correct. 
0 And you don't know of any attempts mase hy 
anybody on General Host's behaif? 
A Not that I have knowle:ine of, 
rad 
Q Were there ever any contentions made hy Genera] 
liost during the Greyhound couwpetitiou in the Armour oppo- 
Sition to the General Host exchanuca offer that there was 
interference with your banking aii anygenents? 
Ay Yes. In my affidavit in the antitrust case 
in Chicago I specifically reterre | to the fact that the 
Armour treasurer, Mr. Spear, hed v.itten to Narry Volk, 
who was the president of the Union hank, one of our banks, 


and I think it subseauently cane out that he wrote to 30 
other banks in the United States. 

() And did any bank evidence to you during or 
prior to February 14, 1969 that vou would have difficulty 


borrowing money from them? 


i Ho. 
( fever? 
A No, 


) How about after FPebrusry 14, 1969? 
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After February 14, 1969? 

MR. McAMIS Objeckicu, your Honor, outside 
the period 

THE COURT: What is the relevance of that? 

MR. WEISS: I want to find out if it was so 
easy to borrow all these monevs-- 

fHE COURT: As of the cate of the issuance of 
the rosnpectus. 

MR. WiISS: I underst ind, your Honor, but may- 
be I can relate it back. Tnis is: cross examination. 

THE COURT: You said it the other aay too and 
I took it, but so you'll he under no misapprehension, we 
are concerned with a specific dtl: hore, 

MR. WEISS: I understend, your Honor, but I 
would Jike to know what the conditions were that occurred 
alinost. immediately thereafter that weren't foreseeable 
then to this gentleman at the tix 

‘THE COURT: If thev weren't foreseeable, what 
difference does it make? 

MR. WRISS: I want to know what those condition: 
were. 

THE COURT: I will let you ask a question only 
to save time, but I don't want vou to be under any mis- 
apprehension that yo. can go fervringa as if you were 


13 


14 


15 


21 


conducting 


that 


mcjp 17 


A What is your 


O What were the 


THE COURT: 


be a little more specific. 


turn a qiven situation 


s) Did there 


not raise funds sufficient 


A No. 


MR. GOULD: 


THE COURT: 


'@) Did there come 


pared evidencing that 
million? 

MR. GOULD: 
time? What is the use 
embrace 1974 or 1975? 

THE COURT: 


now, Mr. Weiss? 


.) Mr. Ashton, 
because you made borrowings after v 
ment with Greyhound Corporation? 


A No. Yo. asked 
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roneral question. Now, 
10 a few months beyond 


you have a cataclysmic clianye of condition that may 


‘ron General Host could 


mred it. 


on a memo was pre-~ 


million to $50 


some stipulation on 
p 


a question that may 


are you referring to 


wered “no," was that 


u entered in an aqree- 


ion did there ever 
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come a time when we couldn't horr: 
I said no, we have always borrows 


out on interest on the seven. li. 


under an obliaation. We have neve 


covenant of a loan agqreemcnr’ We: 


constant the whole time. 


oO Prior to the tin ON 
hound arrangement which was anne 


is that correct? 


q Prior to June 25, 1% 


arrangements with Greyhound hac 


onevs from banks or any other in 


First of all, there w 


June 25, 1969, so you have got so 


, 


) Was there an annotnce-m 


There was an announce! 


JA 4 


A Please repeat it. a 


35 


4 ‘ 


wv the money we needed, 
{ the money. I had debts 
coe never in default 


r been in default under 


have been currert and 


entered into the Grey- 


nerd on June 25, 1969-- 


idn't follow. 
) ven you entered into 
u attempted to borrow 


stitutions and not suc- 


is no agreement on 
“thing wrong there. 
ont to the public? 


ant on June 24, 1969, 


but it was not an agqreement. Tt meraly stated on June 


, 1969 we neaqotiated with Grevh 
would sell to us or we would sel! 
with « proposal whereby we would 


of common stock, $15 in cash, $%0 


debenture to be amor:ized over fiv 


und as to whether t! 


to them. We caine uf 


isn,gue them a half share 


, 7? per cent note for 
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3 
They came hack with 1 proposal where they were 
goiny to give us Greyhound's foud service assets, a put 


of $65 million, Tf we didn't think it was worth that 
within a vear that Armour itself would nay out $25 in 
cash, make a tender offer fur its sccurities--pay out 
in cash, a $40 preferved stock that would be amortized 
over rive years and also give warrants,. two warrants to 
purchase Greyhound at $25 a share. 

the conservative wally sf that package was 
approrimately 200--a low side was $216 million, . igh 
side $274 million. Prior to that yeu asked me whether 
we had any trouble borrowing woner, 
fes, we tried to lo: row $150 million and could 
not borrow it. 

\) Why did you need tl £150 million? 


ty 


We were talking with Gravhound to buy them 
at hare cash. 
What did you have to buy out Greyhound? 
We didn't have to buy out Greyhound. 
0 Why did you have to trv to borrow any lesscr 
amount of money? 
MR. McAMIS: Will you just note my continuing 


objection, your Honor? 


THE COUP ': You just got un now to note your 
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2 objection. 

3 MR. McAMTIS: {C just wont to make sure that it 
4 is on the record. 

5 THE COURT: You made it this morning. 

6 A What was your question, Mr. Weiss? 

7 ” Did you try to borrow neys for any other 

6 purposes prior to June 24th where vou couldn't? 

9 | A Yes, we did. 

10 |j MR. GOULU: Objection, vour Honor. 

11 | THE COURT: I will sustain the objection. 

12 || I don't. understand what the purpose of borrowing $150 

13 million in order to acquire the stock that Greyhound hed 
14 | has to do with this case. 

15 There was a discussion of buying the Greyhound 
16 || shares at $82 a share and I think we are wondering a bit 
17 nov. 

18 | MR. WEISS: What I am asking is whether he 


attempted to borrow funds for any other purpose other 


20 | than to purchase the Greyhoin! an! srmour shares. 
I 
i} j 

a THE COURT: Within what period? 
] 

22 | MR. EISS: Prior to ue i l 169, 

23 THE COURT: It mav be ansvered. 
‘ . 
A Yes, we attempted to Jorrow additional fun 
| 

23 during that period o time. 
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1 mejp 21 Ashton-crous ‘ 5 at 
> | QO Were you able to? 
1] 
a A Yes. Well, sctually, we did borrow additional 
| We , ! 
4 | money, but the transaction itself, if I believe correct, 
| | 
5 | was in August of 1969. 
6 | Tm COURT: ‘That is subsequent to the date he 
m4 asked. | 
8 || QO I am asking whether vou made any attempts | 
9 prior to June 24th to borrow money from any lender for 
1] 
10 | purpoies olher than the purchase of Greyhound's and 
| 
11 || Armour's interest? 
i! 
12 THE WITNE 3S: The problem I have, your Honor, 
‘ aye , 
‘ ) is that you start at one period but you don't complete 
i} 
14 || it until August. 
15 | If I answer his question prior to February 
16 | 25th--~ 
| 
17 || 
18 } 
19 
| 
20 \ 
21 
22 | 
| 
3 | 
2 
25 | 
. \ 
%, | , 
I 
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THE COURT: All right, then your answer 

stands. 
(@) Were you ever turned down or told that you 


couldn't borrow funds prior to June 23, 1969 other than 


the $150 million request that you testified to pre- 


viously. 
MR. GOULD: I object to this. 
THE COURT: Objection sustained. 
Q You spoke about the $20 million loan that 


you had prior to February 14th, is that correct? 


A That is correct. 
Q When was that loan entered into? 
A I testified that I think the date is an as of 


November 1 date, I think there was one bank, the Bank 
of Commonwealth, that didn't actually execute the 
agreement I believe until the 15th of November. 

@) And what was the purpose of that loan? 

A The purpose of that loan was to purchase 
shares of Armour common stock in the open market. 

(9) Was that the specified purpose of the loan? 
A I can't tell you what the specified purpose 
is. If you mean if it was a nonpurpose or a purpose 
loan, I don't know. I think the document will have 


to speak for itself on that. What I am saying to you 
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we used the funds to buy 252,000 shares of stock. 
9) All right. I show you -- I don't know 
if this is marked -- 
MR. WEISS: I would like to have this 


marked for identification. 
(Plaintiff's Cxhibit 2 was marked for 
identification.) 
MR. GOULD: Your Nonor, my record shows 
that Exhibit 2 is the 1968 report of General -- 
MR. WEISS: That is 62. 


THE COURT: I don't kno what's qoing on. 


ti 


wish you gentlemen w uld straighten it out. 
- GOULD: Apparently somebody has made 
a i.istake on the numbers. 
MR. WEISS: We have to number this 62, 
because we desiqnated the documents -=- 
(Plaintiff's Exhibit 62 was marked for 
identification.) 

(9) Mr. Ashton, was there a compensating balance 
provision attached to that $20 million loan commitment? 
A I can't honestly tell you that at this 
time. If you show me the document I will try to 


find it. 


9) I show you Plaintifi's Exhibit 62 for 
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identification. 

A I Aon't see such a provision in here. 1 
there is one, if you will call it out to ne, I will be 
happy to look at it, but just by reviewing it paragraph 
by paragraph and the headings, I don't see anything that 


says “compensating balances.” 


MR. WEISS: May I mark for identification 
as Exhibit 63 a call report signed by William Wendel 
oo %, 
Morrisset, dated March 30, 1969. 

(Plaintiff's Exhibit 63 was marked for 

identification.) 

MR. GOULD: May I inquire if counsel 
proposes to offer this document, this document being 
Exhibit 63 for identification? 

MR. WEISS: Yes. 

MR. GOULD: You propose to offer it? 

MR. WEISS: I am using it to refresh the 
witness' recollection. 

MR. GOULD: You are not using it to re- 
fresh his recollection. That isn't what I heard, be- 


cause he didn't have any recollection. I didn't 
hear him use it to refresh his recollection about anv- 
thing. 


THLE 


= 


COUI 


“ao 


I don't know what the discus- 
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| 
2 | sion is. There's no offer in evidence of any | 
3 i document. He showed vou a document which you asked 
| . 
4 | to look at. 
4 , r + . . 
a | MR. GOULD: I asked him if he proposes 
\} } 
6 } to offer it and got some kind of equivocal response. 
| | 
7 | THE COURT: The witness in the last question 
|| 
8 | vou put to him said he saw nothing in the document you | 
9 showed to him and he invited you to call his attention 
10 | to some matter. 
H 
ll ii MR. WEISS: That is what I -- 
| 
12 | THE COURT: Why are we spending | 
|; 
‘ ! . * + . . . . . | 
13 time? If it's there, call his attention to it if it 
| . . . 
14 |} has any significance. 
15 @) I show you this call report dated November 
i 
lo | 1, 1968 and ask you to read that. 
7 | A Well, I‘ve never seen this document be- 
18 | fore. I will read it if you want me to. 
i 
19 | THE COURT: You weren't asked to read it. 
} 
20 THE WITNESS: I have looked at it. 
i 
21 | MR. WEISS: I would appreciate it if he 
22 | would read it. 
! 
23 || THE COURT: For what purpose. 
| 
aA || MR. WEISS: To refresh his recollection -- 
\ 
73) ! MR. MC AMIS: Your Honor, I believe the 
1} 
| 
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document that has been handed to the witness hasn't 


3 | been marked in any fashion, for identification or 

4 ! otherwise, and I object to that. 

5 | THE WITNESS: First of all, it's the damndest 
6 | document I have ever seen. It seems that the bank 


~ 


was urging Pistell to take compensating balances, 


8 not that they asked for them. 

9 THE COURT: What is pending now. 

10 | MR. WEISS: I am looking for the loan 

11 | agreement, your Honor. 

12 | THE WITNESS: There is the loan agreement, 

13 tir. Weiss, 

14 ] MR. WEISS: Oh, I am sorry. | 

15 | THE COURT: Now, what is the question, | 
1} | 

16 || please? | 

7 | MR. WEISS: All right. | 

18 BY MR. WEISS: 

19 } @) Mr. Ashton, I read from Plaintiff's Exhibit 

20 62, marked for identification, which reads; 

21 “The company agrees that the" -- 

22 MR. MC AMIS: Your Honor, I object to | 

23 i reading a document not in evidence. | 

2A ! THE COURT: Objection sustained, | 

2 |i fe) Do you have a copy of Plaintiff's Exhibit 
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24, Mr. Ashton? 
A Yes, I do. 
@) Will you please look at it. 


Now, before we do that, is there anything 

in the prospectus marked as [xhibit 23,other than under 
t 

the antitrust aspects provision on page 9,that indi- 
cates that General Host may have to sell it= asset 
or to enter into dissolution of any of its divisions 
to raise capital to meet its debts in the future? 

MR. MC AMIS: Objection, your Honor. 
The document speaks for itself. He's been asked to 
review a long document and see if anything else can 
be found. 

THE COURT: Well, he may do that. 

THE WITNESS: Would you ask the question 
again, fir. Weiss. 

(a) Is there anv statement in the prospectus, 


other thar. under the antitrust aspects on this page 


9, that indicates that General Host may have to liquidate 


any of its assets in order to raise funds for payment 


of debt in the fugure? 
MR. WEISS: I withdraw the question. 


2) You testified that Ceneral Host in fact got 


control of Armour within two years, did you not? 
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A That is correct. 
Q When did it get control of Armour? 
A May 7th -- 
MR. GOULD: I object to that. 
MR. MC AMIS: I object. That is outside 
the period. 
MR. WEISS: That was on direct examination. 
He said they got control within the two years. 
THI? COURT: I didn't understand hin to 
say that. 
MR. WEISS: That's exactly what he testi- 
fied, that they got control in two ycars. 
Q hm I wight? 
A That's what you asked on cross. 
9) No, it was on direct. 
You said that that's what haprened. 
MR. GOULD: There's a difference between 


getting control and getting a majority on the board of 


directors, and I think what happened is that Iir. 


Ashton responded by saying that it didn't take as long 


as two ycars to get a majority. 


pened. 


M 


IR. MC AMIS: That's eventually what hap- 


MR. GOULD: That doesn't eliminate the 
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inherent defect in the question. What difference does 
it make? 
THE COURT: Sustained as to form. 
2) Mr. Ashton, did General Host have operating 


control or represent a representation of more than 50 
per cent of the board of directors of Armour at any time 
prior to the time when it entered into an agreement to 
sell its Armour holdings to Greyhound? 

MR. GOULD: If your Honor please, I must 
object again as to the form, and may I respectfully 
suggest that if what he wants to elicit from the wit- 
ness is whether there ever came a time when a majority 
of the members of the board of directors were designees 
of Host, that's a very different question. 

THE COURT: I will sustain the objection. 
rirst, there are two parts to it, and then one part 
of it leaves it open to the witness to interpret what 
you mean by the expression “operation and control." 

I think you ought to get down to specifics 
here in terms of what you are contending for as far as 
the board is concerned, whether they had th2 power at 
the time, considering that the board is on a staggered 
basis, whether they had the votes. I will allow vou 


to pursue that area. 
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BY MR. WEISS: 

Q All right. Mr. Ashton, prior to February 
14, 1969 you testified you were aware that Armour had 
a staggered board and cumulative voting provision, 
is that correct? 

A That is correct. 

2) And that you also were aware that the next, 
meeting was February 21, 1969? 


That is correct. 


. . 


) 


Q low many treasurers did vou believe you 


had the power to elect by vote at the February 21, 1969 


meeting, prior to Yebruary 14, 1969? 


A Well, we actually elected four. What I | 
had the belief we could do. I had the belief we could | 
hh a ae 


elect many, many more dealers than that. 


THL COURT: Well, there weren't many more 
to be elected. There were seven at that next meeting. 
THE WITNESS: There were six, but, your 


HMonor, the stockholders, according to the opinion of 
Connally, Bove & Lodge, retained the right to amend thi 
bylaws. We could have increased the number of 
shares and with the additional shares elected additional] 
directors. 

THE COURT: But under the existing bvlaws 
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ay you elected four out of six on that Tebruary meeting? 
a a THE WITNESS: That's correct. 

4 | Tim COURT: And based on the opinion of 
5 | counsel, a copy of which is in evidence, vou believe 


6 that the stockholders had the right to increase the 
7 number of directors? 
A THE WITNCSS: Your Honor, I believed 
P | , ‘ 
a the stockholders retained the right to amend the by- 
10 laws and that subsequently was incorvorated and codified 
Ww 3 into the Delaware law. 
12 BY MR. WEISS: 
3 | @) Mr. Ashton, this letter from Connallv, Pove 
14 | and Lodge is dated February ZT, 296% Did you make 
| a e P ‘ ° : 
io anv inquiry concerning the subject matter of this 
| P 
16 | letter prior to that date? 
nA Yes, I did. 
18 @) Of whom? 
! 
19 | A I made it of my own counsel. I discussed 
20 | it with Joe Flom of the Skadden, Arps firm. I had 
21 aeneral discussions, I might have discussed it wit 
") 


Noltzmann, Weisberq. 


23 

, 

|) ‘a) This letter states: 
ae 

fi ‘ 

| "T™ our knowledge, there are no reported 
a 

oninions Wvwiiech have been addressed io the prec) 
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under consideration.” 
Did anybody give vou an opinion based upon 


an authority prior to February 7, 1969? 


MR. GOULD: I object to that as to form. 
MR. HC AMNTISs I join, your Honor. 

Tl COURT: On what grounds? 

MR.GOULD: What does the word “authority” 


mean? 
They aren't even aiv nq a decision based 
on a renorted decision. 


Tim CCULT YT think I know what he is 


referring to. 
Was there anv recorded decision y anv 
court? 

MY WEISS: ( 


r anv statutory provision. 


THE COURT: Are vou withdrawing your 


MR. GOULD: lot now. Ye's chanaed it 


again. 


THLE COURT: ‘onfine it to anv court deci- 
sion. 
A I don't recall any court decision being 


referred to. 


a) Was anv statutory provision of any state 
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lecislature brought to vour attention that permitted 


such an election? 


THE COURT: Anv state legislature? 


Aren't we concerned with a specific state? 


tion 


using 


now? 


A 


hoa 


+ 
Lil 


MR. WEISS: The State of Delaware. 


THE WITNESS: Have you amended your ques- 
MR. WEISS: Ves. M 
You qet a different answer. If vou are 


State of Delaware, I think there, aqain, there 


was nothing in the statute, and counsel said that, but 


was counsel's opinion that under the common law these 


riahts were retained by the shareholders. 


.@) 
that? 

A 
S .ONe 

a) 
of the 


But there was no reported uecision on 


To my knowledae, there was no reported dec:- 


THE COURT: He said that. 


Was there a provision that required a vote 


board of directors to put the proposal to the 


sharcholders? 


A 


A 


No, there was not. 
You knew that for a fact? 


I lxnow that for a fact now. You are 
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talking about bylaws. Now, don't aet confused about 


corporate action. There are certain corporate actions 


that the board has to take action on, there are others 
’ 


that they don't have to take action, and the statute 


has been amended to codify this -- 


@) I am talking about 1969 
A You can see it is codified to show that 


the shareholders retain that right, you can't take it 


away from them. 


Q That was by statute? 

A Yes. 

0 When wis that statute enacted? 

A I may he wrona. I believe June or July of 


1969 the statute was amended. 


9) Is that when it became onerative, is that 
your testimony? 


That's mv understanding. 


9 Do you know the section? 
A No, I do not. 
9 And prior to that? 
A Prior to that there was nothina in the 
statute, 
MR. BROWN: Objection, your Honor. 


and answered. 
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nna Ashton=-cross 
MR. WEISS: All right. 
(@) Now, Mr. Walsh of the Connally, 


Bove & Lodge 


states that in his opinion"a Delaware court would 


rule, notwithstanding the above Article 10 provision, 


that the shareholders retain the power to amend the 


bylaws and the subject proposal therefore is a proper 


matter for shareholcsr action at the 


inc. * 


forthcoming 


Do you recall reading that? 


A Yes, I did. 


meet= 


fa) Did vou read that to mean that vou had to 


get that result? 


A No; 2 did not. 
(a) How did you think you would get that result? 
A By introducing the resolutions at the 


Armour annual meetinad. 


fa) And if it was turned down by the board of 


directors at the Armour annual meeting, what then? 


MR. GOULD: 


THE COURT's 


hypothetical situation. 


on this. Really I do. 


I object to that, vour 
Well,you are qoing into 


I think we are wasting 


tT 


Ionor. 


a 


time 


Why don't we take our midafternoon recess 


at this notnt. 


. 
2, 
J 
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mna : Ashton-cross 453 
(Recess.) 
BY MR. WEISS: 

a) Mr. Ashton, when did you first consider 
alternative ways of getting control, operating control, 
of the Armour board of directors? 

MR. GOULD: I object to that. I mean 
to this case. 

THE COURT: I will allow it. You may 
answer. 

\ Well, I'm sure that we started considering 
it the first time we took a 16.5 per cent investment 
in Armour. 

(9) That was when? 

A That would have been back in August of 159638. 
We looked at all possible wavysd to maximize our re=- 
turn on that investment. 

fa) *nd did y ou consult anybody concerning the 


manner in which you could go about getting control? 


MR. GOULD: Objection to that. 
THE COURT? YT will allow it. 
A I don't know what period of time vou are 


talking about, but confining myself to the period, once 
we made the decision to make an exchange offer, as I 


said, we consulted not only with Joe Flom, who not only, 
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14 


15 


16 


17 


18 


19 


21 


25 


fielc, we consulted the Conmaliv, fowe i Ladice firm, 
we talkes to our own counsel, we talkeé ts Jenner ; 
Flock, Herb Cenner, hO is also a leadine attornev in 
the United States in these arees,. So we did talk 
to several ople. 

Do Did you talk to Mr. Jenner concernine the 
Illinois proceedinc that the U. §. Covernment insti- 
tuted? 

he I think the -- 

Mr. EC AWS: Mbjection <= excuse me, 
Withdrawn. 
A I think the thine we talked to Jenner about -- 


and I want you to understand that althouch I talked 
to Jenner I didn't conduct the day-to-day necotiation 
with Jenner -- the thing that originally we were talkina 
to Jenner about was representing us so that we would 
have sonebody before Judce Julius Noffman that was 
acmitted out there or was a local attorney in the Justice 
Department. 

0 Prior to that did you dieeasn with anv other 
counsel or any other person whom you considered an 
expert the alternative mechanisms that miqht he avail- 


able .o General Host to get operating enntrol of Armour > 
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mABA VNEhTan-—craece ess 


mare of directors by meane other than a 


SLECTION Swer a Three annual sreetiae pPeriad* 


wR AC ANS ORFOCE LOR, 
uN Sos AR sac ete 
WR, “RC ANTS ' WeEPTAELTAG CARtTAL, WAY 
ThA Y < 
e TLeet ware than SA BWer RAE BF the HAAS 


o directers @&f AreoauYr, 


ram COURTS Ase@wer tra ieee dan, 


\ Vee, Ne Y teatified hefare, YT caneicered 


the epeien that we would Nave ae 4 SL Her cent etackieatiter, 


the ortions available a us, AWeand thnee wae @)eA 
abdlitv te amend the he lawe, 

O And when did ven Firet dieacueae that as an 
ant fan? 

\ Well, that had been dtecnerned as wav bach 
ae Oetober, of what ridhte @ eharehatder retaine in 
A corporation, 

a) And did that thodleate that ane af the wae 
vou eould ado abenut qeatbing tore than SO per eent 

\ We Alecuaeed the Connally, Peo 6 tetas 
opinion, 

1) Now, when You Afarweded with Mr, tanner the 


Approaelh toe take in terma of the t O, Hite ennenk aebden 


HU tHEAN Hie Hie? RAUAY HRPRAT RHE UE mun tinee 


eHtacrecyed Pesan 


| JA 456 


1 mpa Ashton-cross 456 


2 | against General Host in Chicago, did you discuss the 


3 staqgered situation and the cumulative voting? 
| 

4 i A I don't remember what I discussed with 
| 

5 | 


] Jenner specifically, but we discussed it with hi because 


6 the annual meeting was held in Chicago and I am sure 
Pare, , ; 
‘ Bert Jenner or Sam Block or one of his associates attended | 
| 
8 with us. 
| 
d | 0 That was on February 21st, isn't that cor- 
| 
| 
10 || rect? 
| | 
1 | A Yes. 
1 | 
12 a) But didn't Mr. Jenner appear for General i | 
\! | 
13 || Host before Judae Hoffman in the middle of 1969? 
i 
i! . | 
14 | A Were I am not sure, lle miqht have 
| 
15 | appeared before Judge lloffman as early as October 23rd 
16 | when Armour brought its first action seeking a 
17 \ declaration of our intent under the Act and, after | 
| | 
18 || consultationwith Judge Hoffman,vithdrew, but I would 
| | 
9 || assume that the record will show, I think the second 
\} 
20 ! suit was brought by the Justice Department on the 20th 
21 of Januarv, and I believe that he would have apneared 
we on the 20th of January before Judge Julius lioffman. 
23 || 
2A | 
} 
3: i 
i | 
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JA 457 | 
| 


Q Did you discuss with Mr. Jenner what would happen | 


in advance of that hearing? [ici you prepare with him the pre- 


; | 
sentation that General Host would make? 


A Well, I doubt very much whether I did it personally,. 
| 
but somebody on behalf of General Host obviously did it. 


Q And you also prepared an affidavit for submission 


' 


to that court, did you not? | 

A That is correct. 

Q And that affidavit spoke about the staggered beard 
and cumulative voting provisions that Armour had in existence 
at that time; isn't that correct? | 

A the affidavit you have to put in perspective. 
Paragraph 4 states we were seeking tc acauire a controlling 
block. I think that subsequent to that, probabiy Paragraph 
6 or sovething like that, that if we cmt 51 per cent we will] | 
have a controlling block. However, even with a controlling 
block, you have got to take action Ihciore you get actual 
control of the .company. 

Q Is that the impression that you intended to give | 
Judge liof fman? 

A That is correct. 

Q Did you intend to give the impression to Judge 
Hoffman that you might not he «ble to get control of Armour --| 


when I sav “control", 1 om talkin about electing more than 
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JA 458 
MP 2 Ashton - cross Nines : 
fifty per cent of the directors of Armour in a period of 
less than two years? 

A No. What we were trying to show Judge Hoffman is 
that the Justice Department would have time after an exchange 
offer took place to take action privur to the timethat we took 
effective control of Armour & Co. 

Q Did you not state in Paravraph 10, "It may not be 
possible for General Host to control Armour by electing a 
majority of its directors prior to the January 28, 1970 
meeting"? 

A That is correct. 

Q Now, you set forth all of the problems that you 
anticipated you might have in getting control of Armour, 
electing more than fifty per cent of Armour's directors, but 
nowhere in that affidavit do you inform Judge Hoffman of these 


| 
otherqinions you had received at that time; is that correct? 


A That is correct. 
Q Why did you not? 
A Because they were not relevant to this action. 


The question in this action was, would the Government have 
time, prior to our taking active control, and our position 
is that they would have. 

Q And you said that is because of the staggered board | 


and cumulative voting p-ovisions you may not get control for 
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MP 3 Ashton - cross Avs, 
a period of at least two years; is that correct? 
A Well, I am saying in eftect that there would be a 


period of 


the annual meeting, it wouldn't take place on February 14th. 


time. Even if you in*reduzed the resolution at 


The annual meeting was scheduled for February 20th. If you 


wanted to 


obviously 


meeting? 


go into the courts to test that procedure, you 
were going to take even more time -- 


Ti COURT: Did you say February 20th for the 


THE WITNESS: February 2ist. Excuse me. 
You stated in Paragraph 12 of that affidavit: 


“Moreover, only six of Armour's present seventeen 


directors are standing for election at the forthcoming 


annual meeting. 


standing share of Armour stock 


appear presently possible for General Host to elect 


more 


A 


Q 


than six directors out of the seventeen in 1969." 
Did you say that? 
That is correct. 


Didn't you have the opinion that you spoke abcut 


Therefore, even if every presently out- 


" 
| 


were tendered, it does not 


2 eR Se 


before from the Connally, Bove & Lodge firm at that time tnat 
you could do certain things that would enable yaito elect 
more than fifty per cent of the hoard on a non-staqgered 


basis? 
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MP 4 Ashton - cross ieee Y 

A If you take a look at the opinion, what we were 
saying we were going to do was to introduce a resolution 
whereby 25 per cent of the shareholders could call a stock- 
holders meeting. It was not ovr intention to go in there 
the first day and amend the by-laws and raise the number, 
although we felt we had the power to do it, the reason being, 
we felt that the Armour directors would resign, those that no 
longer had an economic interest, or if we got on the board 
that we would then be able to establish our position and get 
the non- -- the management directors of Armour other than 
Billy Wood Prince, to cognize us as the 51 per cent owners 
and to actually cooperate with us. 

In fact, Mr. Prince, after the annual meeting, even 
said himself in the paper that he was going to do everythiny 
to cooperate with General Host. 

Q Did you state in the aftidavit to Judge Hoffman 
these plans that you had to speak to the existing Armour 
directors and that you thought that they would resign and 
thereafter that operating control of more than ) per cent 
representation by General Host of Armour's board would be 
imminent? 


A No. The affidavit speaks for itself, but it is 


rather obvious we did not attempt to do those things even thoulyi 


we could, so why would C€ speak about things that are purely 
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1 || MP 5 Ashton - cross died 
2 || speculative? 
3 Q Did you want to get operating control? 
4 | A No question -- : 
5 | YQ Of the Armour board ot directors? 
6 || A No question. In the prospectus itself, we said : 
7 | that we would take such action -- and I can't remember the ! 
| | 
8 | 


| exact provision of it here -- that we would take steps not 


9 | only by soliciting proxies but other steps to seek operating 
10 | control of Armour & Co. 
1 
11 ! @) And one of these other steps was the proposal to 
12 | request the holders of 25 per cent or more of the viii a 
13. || common stock to call an annual meeting -- a special meeting; 
14 | is that correct? 
15 | A That's correct. | 
16 || Q And did you say to Judge tioffman ir your affidavit 
7 || or any other way that you intended to do that? 
18 | MR. GOULD: Your Honor, I think we have had that ' 
19 three times. | 
20 | THE COURT: Well, that is right, but if counsel 
21 | thinks it is more impressive to ask it a fourth time, I will | 
22 allow him to do it. 
23 | Q Did you attempt to request the holders of 25 per | 
| cent or more of the outstanding conmon stock to call a icin 
| 
25 meeting of shareholders at or prior to February 21, 1969 -- | 
| 


| 
| 
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MP 6 Ashton - cross ik 


at or prior to the February 21, 196% meeting? 


A Yes; we did. 
2] And what happened? 
Q We had entered iro an arrangement with the Armour 


management whereby they would agree to clect four of our 
nominees to the board. We would introduce the resolution. 
Mr. Prince would rule the resolution out of order, and we 


would preserve our rights thereunder. 


Q You mean, the resolution to call a special meeting? 
A That is correct. 
Q And after that happened, did you do anything to 


implement it? 


A We did not do anything toimplement it. 

Q Mr. Ashton, did you cwn any stock in General Host 

A Yes; I did. 

Q How many shares? 

A I -- 

Q This‘is prior to January 36th -- 

A I can't tell you the number of shares. It was 
either -~- it might have been sct forth in the prospectus or 


in the proxy statement. I don't recall right now the exact 


5 


number of shares. 


Q Or the number of shares represented in the prospectu$ 


as ’ actual amount; is that correct? 
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MP 7 Ashton - cross 
Did you also participate in the 47.4 million-doll 


private placement? 


A That is correct. 

Q Did Mr. Pistell? 

A That is corr ect. 

0) How much of that private placement did you take 
down? 

A Five hundred thousand -- 


MR. GOULD: I am going to object. 


THE COURT: I was going to say, what do you mean 
“participate"? 

MR. WEISS: As an investor. 

THE COURT: What does that prove? 

MR. WEISS: I want to show what Mr. Ashton's 
stake in this company was and how he raised the funds to pu 
chase itd what a failure of the exchange offer would have 
meant. 

MR. BROWN: I object, your Honor. That is not an 
issue in this action. 

THE COURT: Sustained. I think I have given you 


rather liberal scope on the questioning, but I am not going 


to let you run very far afield in the face of an objection. 


ar 


by 


r- 


| 
' 


! 
} 


Q Mr. Ashton, when did you first consider the language) 


appearing on page 9 of the prospectus dated January 30, 196 
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MP 8 Ashton - cross/redirect 6:4 
That is marked as Exhibit 23. 

A Well, I will assume -- | would assume the first ting 
it appeared in a proof that was subuitted to me, I would have | 
considered it. Now you are asking me now, in 1975, to tell 
you exactly when I considered it, and I just can't do that. 

Q And you read each one of the provisions under other 
aspects of the exchange offer personally prior to the time it 
was filed with the SEC; is that correct? 

A Well, I either read it personally or it was read to 
me before it would have been filed or cleared with the SEC. 

MR. WEiSS: I have no further questipns. 

THE COURT: R:2direct? 

MR. GOULD: May we just have a moment to confer with 
eac h other on that, Judge? 

(Pause.) 
REDIRECT EXAMINATION 
BY MR. GUULD: 

Q This .language, Mr. Ashton, on page 9 of the 
prospectus, under the heading, “Other Aspects of the Exchange 
Jffer": you did discuss that with counsel, didn't you? 

A Yes. I can't remember, Mr. Gould, right now, a 
specific discussion, but I was discussing the prospectus and 
the events that were happening day hy day, minute by minute, 


as to what was transpiring. 
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MP 9 Ashton - redirect eS. 
Q And did not there come a time, sir, wrn you were 


informed that the Paragraphs |, 2, 43 and 4 at the bottom of 
page 9 were the subject of convers tions with the people at 
the Securities & Exchange Commission? 

MR. WEISS: I object, your lionor. If the question 
is whether he was informed by counsel, I object. 

MR. GOULD: If your lHionor please, he was questioned 
about his understanding of it and his participating in the 
drafting of it. 

MR. WEISS: During the d‘scovery in this case, I was 
barred from inquiring into any conversations with counsel by 
counsel's ‘own objection and hy the ruling of the magistrate. 

THE COURT: Overruled. 

THE WITNESS: What is the question? 

(Question read.) 

A Yes. I became aware that the SEC was looking at 
these particular provisions. 
Q And did you learn that this was the manner in which 
they wanted it presented? 
A I can't: -- 
MR. WELSS: Objection, your Honor. 
THE COURT: Sustained. 
Q Do you ecall what you were told about it? 


A Well, I can't remember the specific discussion, but | 


>. 
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MP 10 Ashton - redirect 
I knew that these particular matters represented responses 
to comments of the staff and also the Armour's items they 


were pointing out. 


MR. GOULD: Thank you. That is all. 

THE COURT: If there are no further questions, you 
may step down. 

(Witness excused.) 
JOHN E> s GLYNN, called as a witness Ly the 

detense, being first dulv sworn, testified as follows: 

MR. McAMIS: Your Honor, hefore I start to question 
Mr. Glynn, tnay I inquire whether my understanding is correct 
that the plaintiff has stipulated during the argument this 
morning that there are only two issucs left in the case, 
namely, control and cash flow? 

The only reason I raise any question about it is 
because that was my clear understanding of what the result 
of the colloquy between the Court and counsel was, that during 


Wied , ee 
the remarks by Mr. Weiss in response to the motion to dismiss, 


I made #n in 2%. mal coun: of two brand-new assertions and two 
that seomed to come back in, that I thought had just been 
stipulated out in these issues i’ to 0 or A to Q, and before 
I finish with my witnesses, I would just like to he sae I 
am operating under the correct assumption as ‘.o what the 


issues are in the case. 
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i} Gaurd 
| MP ll Glynn - | 
| | 
2 | MR. WEISS: Your Honor, the issue of Greyhound and | 
3 || how many shares it had at the tiie it made its announcements | 
4 | is not an new issue. It goes into the question of what was 
5 omitted concerning the ability of General Host to do certain 
6 || things, and that. is just a fact that demonstrates plaintiff's | 
7 contentions. 
8 | It alleges that the risks were not adequately | 


disclosed in the prospectus. As a matter of fact, the com- | 


plaint at page 21 has always been before these parties: "With | 


omitted the following risk factors: General Host's ability to | 
effect a merger between General Host and Armour", that there 

were legal obstacles which might prevent General Host from | 
merging with Armour in the event of opposition from non- | 


11 respect to prospective situations reasonably foreseeable, it | 
| Armour stockholders or members of Arwour's board not under | 
| 


7 General liost's domination and control. | 
18 It is not a new issue. 

19 || THE COURT: He has answered the question. 

20 MR. MCAMISs: I suppose it'san answer, your Honor, \ 
21 but it was the first time I ever heard that there was an 
22 issue in the case that we should have put a sticker on the 
2 prospectus saying something more about the Greyhould eens 
v7] offer. 

25 Also, with sp:cific reference to the issue 
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MP 12 Glynn - Aine 
denominated M in your statement of issues, OF the plaintiff's 
statement of issues, which has to du with Host's statement of 
book values pro forma in the prospectus, I would like to 
know whether that is in or out of the case. It is my under- 
standing it was clearly out, but I would question Mr. Glynn, 
perhaps, and for that reason I need to know whether it is in 
or out. 

MR. WEISS: I will withdraw that as an issue, your 
Honor. 

MR. GOULD: Just one second. Let me understand it. 
After what happened this morning, is he now withdrawing as 
an issue the failure to disclose that we knew what the deben- 
tures were trading at in the open markct? 

THE COURT: I don't wren arene you at this point, 
Mr. Gould. Mr. Weiss responded to 4 question that was put 
to him by Mr. McAmis and said he was withdrawing that par- 
ticuiar allegation. Are you objecting? 

MR. GOULD: No, no. 

THE COURT: Why do you have to make a speech about 
it? 

MR. GOULD: I am t making a speech. I just want 
to know if I understand -- 

THE COURT: Well, I am sure you understand it. I 


give lawyers a good de«1l of leeway, but let's not overdo it. 
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Aust 
MP 14 Glynn - direct 
A I have an undergraduate deqree in accounting from 


Adelphi University. I am a Certified Public Accountant in the| 
State of New York. Prior to joining General Host Company, | 
for a period of approximately fourteen and a half vears, I | 
was employed by Price, Waterhouse & Company, independent | 
public accountants. | 
Q In connection with your employment at Price, Water- | 
house, did you have anything to do with General Host during | 
that period? 
A Yes. For approximately the last two years I was | 
employed with Price, Waterhouse with a six-month lapse at 
the end of that, where I was not involved with General Host. 
I was employed as the manager in charae of the audit of the 
General Host Corporation. 
Q And vou left the employ of Price, Waterhouse to join 
General Host? | 
A With a one-week interval, yes. 
Q) Now,- coming to the prospectus in this case, Mr. 
Glynn, what if any connection did vou have with its prepara- 
tion? | 
A I was, a controller of the company, responsible age 
all accounting and reporting by the company and, as such, | 
was responsible for the preparation of the financial statements 


and other financial daia that was included in the prospectus. 


1 
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what did you do professionally before you came to General Host 


SOUTHERN DIST! CT COURT & ORTERS US. COURTHOUSE 
FOLEY .VARE NiW in nN ¥ CO 7-6$860 


een TN 


a 


1 | MP 13 Glynn - 
2 He gave a specific answer, and it seems to .t should be 

| 
3 || allowed to rest there. | 
4 ] Do you want to re-open it? He may change his mind. 
5 MR. GOULD: That is what I am afraid of. 
6 THE COURT: You certiinly encouraged him to. 
7 | MR. GOULD: I accept vonr lhonor's censure. 
8 || DIRECT &XAMINATION | 
9 | BY MR. MCAMIS: 
10 @) Mr. Glynn, what is your employment? 
ll A I am financial vice president of General Host Companl 
12 Q As such, are you the chief financiel officer of the 


13 company? 
14 A Yes, sir. 
15 Q How long have you been with the General Host Corpor-| 
16 || ation? 
17 A since Sentember 24, 1968. 
18 | QO And in what position or capacity did you join the 
19 compan’ at that time? 
20 A I was originally hired as controller of the company.) 
21 Q And for what period cf time Cid you remain eoneonl kek’ 
2 | A Until May of 1973, at which time I was appointed 
a | vice president of finance. 

Q What is your educational bachqround, Mr. Glynn, and | 


| 
; 
| 
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JA 471 
MP 14 [a] Glyan - direct Ve a 
Q Do you have a copy of the prospectus before you? 
A Yes; I do. 
Q Turning to the pro forma combined statement of 


income at page 14, were you involved in the preparation of 
at schedule? 


A Yes; I was. 
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mcjp l Glynn-direct teed 
@) Did you supervise its preparation? 
A Yes, I did. 
@) Who assisted you? 
A Generally my accounting department at Seneral 


Host Corporation. It was subsequently reviewed by Price, 
Waterhouse & Company by their amulit personnel and by 
their SEC department, their personnel within their firm. 

Q Why was a pro forma combined statement of in- 
come included in the prospectus? 

A Because it was required under the SEC admini- 
strative practice at the time, 

@) And was this pro forma statement of income 
submitted to and considered by the SEC in connection with 
its review of the prospectus? 

A Yes, in connection with the seat of both 
the Ccneral Host proxy statement and in connection with 
the review of the prospectus, hoth. 

Q ‘The same pro forma statement appears in the 
proxy statement which has been previously identified; is 
that what you are saying? 

That is right. 

Q Without going through these pro forma state- 

ments one by one, would your testimony be the same as 


to the reason for th -ir inclusion in’ the prospectus of 
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January 30th? 

A Yes. 

Q) Was any schedule 
included in the prospectus? 

A No. 

Q Did you consider 
of such a schedule? 

A When you say the 


inasmuch as it was discussed 


change Commission staff late 


Glynn-direct Py hehe 


OF General Host's cash flow 


the propriety of inclusion 


propricty, it was considered 


with the Securities and Ex- 


in Janucry of 1969, but at 


the time it was not common practice, customary practice 


to include such information in the prospectus and it was 


decided not to include it in 


becauss the SEC has had for 


Many years an absolute prohibition aqainst the inclusion 


of projections of any kind. 


The cash-- 


(2) You are saying projected cash flow? 


= & @ 


A Projected earnings, projected cash flow, pro- | 

}\ ctions of any kind in any filings with them. The manage | 
ment decision making process at General Host was based upon | 
! 

cash flow projections for future years, the years in which | 
we would have to meet our cash needs and since that was | 
the information we were making our decision on it would | 


have been inappropri:te to include anything but that in | 
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the prospectus and since we wers prohibited from including 
projections, we concluded that it should not be done and 
it was concurred then by the staff of the Commission. 

Q Was it also considered by Price, Waterhouse, 
that is, the propriety of inclusion or non-inclusion? 

I am just asking if you discussed it with Price, Water- 
house. 

A I don't recall cisenussing it with Price, 
Waterhouse, although they were privy to all of the issues 
being considered at the time. 

0 You say that the manasement decision was based 
on projected cash flow. Do T quote you correctly? 

A Yes. 

a) Would you please tell the Court what that 
term is used in distinction to? What other type of cash 
flow might be possible? 

A Well, to simplify it, the attorneys for 
Armour & Company were pleading, I quess, in many areas 
that historical cash flow information should be included 
in the prospectus. It just happened that the historical 
cash flow figures that the Armour people put together we 
incorrectly computed and the net result of it was that 
we felt that it was inappropriats ‘to put historical cash 


Flow information in here. 
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Q) Let's break that down. You say that Armour | 
had incc ‘rectly computed. Is that the reason you thought | 
historical cash flows were inappropriate? 

A No. | 

9) Assume, then, that Armour's computation of | 
historic cash flow were absolutely correct. Would Aatenic | 
cash flow have then been proper to use in this respect | 
in your opinion? | 

A Not in my opinion inasmuch as the cash flow | 
projections that were devloped hy tl.e company were developed 
throujh a long tortuous process of the individual opera- | 
tions of the company developiny their earnings projections 
for the coming years and with the hest information that | 
the management of the commany had to make its decisions | 
on, and to have had that informetion available and to have | 
used that for our decision making and, on the other hand, 
to have put in historical information which in effect 
would be also projections, since it would purport to show 
that the historical pattern in 1968 would be repeated in 
1969 and in the future, we felt was inappropriate. 

Q Can you briefly explain the difference in 
what the historical figures were versus the projected 


cash flow figures? Can you describe that? 


A When yov say difference, do you mean in amount 
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or in-- 
Q In amount. 
A The actual difference hbotween the 1969 and the 


1968 figures was quite negligible. It was a small dif- 
ference. 
THE COURT: What company are we talking about? 
THE WITNESS: General UWost Corporation,your 
Honor. 
Q Let me show von Plaintiff's Exhibit 24 in evi- 
dence and I will ask you if you can identify it, if you 


are frmiliar with it. 


A Yes, I am. 
Q What is it? 
A “his is a cash flow projection for the years 


1969 and 1970 that was prepared from the internal informa- 
tion which I previously described and this particular 
memorandum, if I recall properly, was prepared from infor- 
mation that had been derived internally sometime bLef« 

but since it had become the subject of question I guess 

in the Armour suit, it was prepared and typed in an in- 
formal manner as shown here. 


9 Take a look at Exhibit 1 to the document. 


‘That is a pro forma cash flow statement for General Host 


Corporation for 1969 
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2 \ When did that information hecome available to 
3 | yo"? 
4 A, The information first became available in late 
5 | Nove) -¢ 1968 at which time ovr operating divisions, 
6 | the op:.ating divisions of General ilost Corporation sub- 

| 
7 ) mitted their five year plan, which the first year was | 
8 our operating budget for the 1969 year. 
9 } o Could you explain to the Court the first line . 
10 | on that Exhibit 1, "Profit before tax"? How was that | ‘€ 
11 arrived at? 
12 | A It was arrived at hv taking the profit pro- / 

| u ‘ 
13 | jections for each of our operating divisions. a 
4 || 9 This is profit proje‘iions for what period? | 
15 || A For 1969. | 
16 | Q And you are saying that that was available | 
7 | in late 1968? | 
18 || ‘ That is correct, late tovember. 
19 | a) All right. | 

- 20 A By taking these prefit projections for 1969 

21 and adding to that any corporate--and by corporate I mean 
22 | our corporate office income, deducting the estimated in- 
23 terest expense for 1969-- 
a 9 Interest on what? | 
5 A On all dit ot of the com any that had been | 
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incurred up to the end, approximately the end of November, 
thereabouts. 

®) And what figuri: do you arrive at? 

A You arrive at the fiqure of profit before 
taxes of 5,493,000. 

©) That, then, is the first line on this schedule. 
In order to complete the schedule, what must be done next? 

A The reason thi: is called pro forma is these 
projections were made in order to enable the management 
of the « mpany to determine whether or not they would have 
sufficie.. cash available to meet all of the company's 
requirements, and so we had to take our estimated profit 
for 1969 and add to that--I will yo down line by line-- 
add to it the Armour dividend that we would receive at 
the varying levels of ownership of Armour common stock, 
the first column, us you can see, heing 51 per cent and 
60 per cent, 80 per cent and 100 per cent, and the assumpti 
here was this would be the additional dividend on the 
additional shares at the rate of $1.60 per share that 
Armour had heen paying for sometime. 

9 The historic Armour dividend, you did not pro- 
ject any age tor Armour, either up or down? 

A That is right, we vse the historic figure, 


even though A: wour's ianagement hid made some statements 
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to their shareholders in the reeent past we historical 
rate. 

a) Go on. 

A The next line shows a deduction for interest 
which represents the interest expense on 7 per cent 
debentures that would he issued in order to achieve each 
of the indicated levels of ownership, plus the additional 
interest expense on the amount of the debt that would 
be drawn dowa on that three-haunk loan. 

There was another $6 million that would be 


exnected to be drawn down. 


@) Is that what the phrase: acditional loans means? 


A Yes, plus the third iter that was in there 
that was an additional amount of interest added cn to 
reflect tue refinancing of the %.4 million dollar insur- 
ance company loan at a higher rate than the rate that the 
company was currently paying, which was 1 per cent over 
prime. 

a) And that then results in a form of profit be- 
fore tax? 

I That is correct. ''l.at is the next line. 

Then we nave the,next line which is what the actual tax 


imoe.ct would be, and I don't recall cxactly how the ficure 


was computed. It ha: been some si» years ago, but it 
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would result in a tax bencfit of 799,000 to the company, 
which brings us .own to what the pro forma net profit 

would be for the company at the varying levels of owner- 
ship after completion of the tendcr offer. 

Now, to convert that profit figure to what in 
effect would be cash available to us we add back the depre- 
ciation and amortization, our non-cash charges. They are 
charqes to income statement which do not represent the 
actual outflow of cash. 

We then deducced the ancunt of the long term 
debt that was scheduled to be rapaid in 1969 which brought 
us down to the cash flow available, 

@) Does that long term debt include the insurance 


company loan? 


A No, it did not. 
Oo Why not? 
A Because we anticinpatec refinancing it in 


August of 1969 when it would become due if the offer-- 
if the tender offer were successful, 
9) And the result, then, «f those computations 


is cash flow available to the company? 


A That is correct. 
Q Now, at the tims of th»: prospectus you had 
these cash flow fig: res available «= «i had had them for 
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sometime, I gather? 

A That is correct. 


Just to clarify this, at every point in which 
the pro forma financial statements were prepared giving 
effect to the proposed offer which vould have been som- 
time, I'd say, in early to the mid-part of Decemher of 
1968 we, because of the magnitude of the transaction we 
were considering, prepared cash tlow statements so that 
we could assure management, ‘ir. Ashton and Mr. Pistell 
and the board that we would have sufficient cash available 
to mect all our obligations. 

9) Including interest on the debentures Host was 
proposing to issue in the exchange offer? 

A That is correct. 

0) Did you discuss these fiqures with the staff 
of the Securities and Exchange Commission? 

A Yes, sir, I did. We snbmitted these cash flow 
statements to the staff and discussed them with them. 

Q What was the reason you submitted them to the 
stafi? 

A They requested them and it was my understand- 
ing, in fact I was told by the staff that it was as a re~- 
sult of Armour's attorneys raising thc point or the 


question aS to Gener:1 Host's ability to meet its debt 
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service requirements. 

Q And after that auestion was raised they re- 
quested such figures? 

A That is correct. 

Q Now, you say you discussed it with the staff. 
With vhom, specifically? 

A My recollection is with ir. Beard, who was 


the staff accountant on it, and a iir. McCart, who was, I 
belicve, the stafé attorney 

Q When was that? 

A Sometime in the latior part of January of 
1969. Idon't recall the specific date. 

@) Did the staff have these figures in hand be- 
fore the registration statement was declared effective? 

A Yes. 

() Did you believe at the time of the registra- 
tion statement that Host could pay interest in the deben- 


tures it was proposing to issuc? 


A Yes. 

9) What was the basis of vour belief? 

A These cash flow projections. 

Q Was Host's ability to «rrvice its debt limited 


to its: cash flow? 


i No. 
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Q What other resources did Host have available 
for that purpose? 

A Well, not trying to put it in order of 


preference, we had many other sources of cash available 


such -s disposition of assets, both assets which: were 


not currently being used in the b'siness--the disposition 


of operating divisions, borrowing funds, and I think we 
still had, certainly would have tremendeus borrowing 


capacity, it was our belief, as a majority owner of the 


comnany the size of Armour & Company, leasing transactions, 


as many companies particularly went in within a tight cash 


situation and have done the financing through leasing 
arrangements, 

There were many, miny available sources of 
cash. 

Q Did you report any dollar figures at that 
time on witat might be raised throujh these various 
methods, either sale and leaseback or sale of divisions, 
sale of assets? 

A We had Laird & Company, who were investment 
bankers, make a detailed study of the operations of the 
company and place in effect a sales price which they 
felt was a reasonable parameter of the selling pric 


whic 2 could obtai. for each one of ovr operations, 
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so in effect we knew what in reasenibie parameters each 
of these operations was worth. 

As to the leasing «uest om, no. I would have 
to say that how much you cou?d qenerate through the 
vehicle of leasing is pretty much the same as how much 
money you can borrow. 

It depends on what rate you are willing to 
pay and whether or not you can fine a lender who will 
give you meney. But as to trying to determine what these 
amounts wzrc ir che aagreqate, no, I don't recall whether 
we had any done or had any reason to do it. 

's) At the date of the prosnectus, did you believe 


that Ceneral nost would have tc borrow money during 1969 


or 1970? 

A Tn 1969 only to the extent of refinancing the 
9.4 will insurance company loan. 

0) Did you consider whether or not it would be 


possille or feasible for General llost to borrow money in 
the event that became necessary? 

A Yes, I thought it was--! had no reserve *ons 
at all in my mind as to the ability to borrow the money 
we needed. 

I didn't quite finish the previous question. 


As I said, ir, 1969 we. knew we voul:' have to refinance the 
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9.4 million in. sance company lean. In 1970 our cash 


flow projections indicated that we had no need to borrow 
any money in that year. ‘ 
MR. McAMIS: Your witness. 
THE COURT: Does anv defense counsel want to 
question the witness before plaintif€ does? 
M2. DUFF: I do not, veur Honor. 
THE COURT: Mr. Gould? 
MR. GOU. wv: I have no questions. 
Nr. BROWN: No questi. 1s. 
THR COURT: Mr Weiss. 
CROSS EXAMINATION 
BY MR. WEISS: 
(a) Mr. Glynn, on the cash flow projection dated 
January 30, 1969 are capital expenses included therein? 
A Is your question has there been a deduction 


for capital expenditures on this schedule? 


Q ‘Anticipated capital ex enditures. 
A No, sir, there is none on here. 
? Had General Host spent moneys in 1967 and 1968 


on capital expenditures? 


A Is your question had they spent it? 
2 Yes. 
A Yes, the: had. 
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Do you know in what amounts? 


Not offhand, 
You testified to certain conversations with 
2 Securities ard Exchange Commission. Did you yartici- 


pate in those conversations? 


I guess you would have to check. Isn't that 
what I said? 
I am asking 


of the conversations 


Did the SEC 
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no, I. don't. 


you, did youn participate in all 


which vou made reference? 


staff recommend at any time that 


you make any comment in the prospectus concerning the 


Manner in which you were anticipating the payment.of your 


future debt? 


I'm sorry, I don't really understand the 


question. 


Did any staff member of the SEC recommend to 


General Host that it include a disclocure concerning the 


manner in which it would hove to pay its debt in the 


the manner in which it planned to pay its debt 


Did the company make a recommendation to the 


® & 8B B 


ch a statement? 


it include 
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A I'm having trouble following it. 
Q How did ‘the question of cash flow come up in 


the discussion? 

A My understanding, as related to me by a mem- 
ber of the staff of the SEC, was that the-- 

Q Excuse me. Let's just get this straight. 
When was this related to you? 

A The time? In the latter part of January of 
1969. 


Q In what context? Was it a meeting that you 


had with them? 


A I believe it was, yes. 

0 Down in Washington? 

A In Washington. 

@) Okay, continue. 

A I'm trying to recull where you interrupted 


me. Could you read back where 1 was interrupted? 
-(Record read.) 

A --attorneys for Armour & Company had provided 
the SEC with a memorandum of points that they felt ren- 
dered the General Host Corporation prospectus misleading 
and that the lack of cash flow disclosure of some sort 


was one of these points that they had raised, and the SEC 


staff was inquiring ‘nto the questio’. That is the context 
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in which it arose. 
Q What question was posed to you? 
A The question, if 1 reccll, was did the com- 


pany anticipate the problem ir meeting their cash needs 
in the immediate future. 
Q Who posed this question; who was this man? 
A It was either Mr. Heard or Mr. McCart. I 
don't recall. We had many meetings and there were many 
discussions and I'm afraid I don't: have quite that good 
memory that I can remember six and a half years ago or 


seven yeers ago what took place. 


a 


(@) Was this the only conversation concerning the 


cash flow that you had with the Comnission? 


A Tt is the only one that IT recall. 

a) Do you remember the date? 

A No, I don't recall the exact date. 

Oo Was it before or after the final amendment 


number 2 was filed? 


A When was amendment number 2 filed? 
Q On January 29, 1969. 

A I believe it was before. 

Qa How long before; do you recall? 

A No, I don't. 

@) Was it witnin a weal Leofore? 
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A In that general vicinitv. I'd say yes. 
@) Now, what did he say «and what did you say tc 
him or whoever you spoke to? Was it more than one? Were 


there more than one members of the staff of the Commission 


there? 

A Mr. Weiss, I think I have told you all I can 
recall. 

0 Do you recall whether there was more than one 


person from the staff there? 


A No. I told you I don't recall the specific : 


mettirg in which the discussion tock place. I met with 
Mr. Beard and Mr. McCart and some of our attorneys on 
numerous occasions over approximately a six week period 
and i recall that was sometime in the latter part of 
January, but I don't recall whe was present and I don't 
recall the specifics of the discussion, 

Q Was there any discussion of the possiblity of 
including in: the prospectus a statement that using his- 
torical figures alone the cash flow to meet the debt 
service was inadequate? 

A I don't recall such a discussion. If the 
suggestion had been made I think I probably would have 
objected to it on the grounds of my carlier statement. 


THE COUR: Your earlic: statement as to what? 
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THE WITNESS: Theat the use of the historical 
figures as a basis for tlhe determination of what the 
future cash flow was going to be was in effect a pro- 
jection and if we were going to use a projection that we 
should use the infc: ation, thz best information available 
to the management of the company, and that was the cash 


flow statements that we prepared internally. 


a) You mean the projections? 
A That is correct. 
Qo Did the staff membors that you recall speaking 


to suggest the possibility of including the cash flow? 


A I don't recall him doing so. 

9 Did he say you couldn't? 

A I don't recall. 

9 Did you argue against the inclusion of the 


historical cash flow? 

MR. GOULD: The man said he doesn't remember 
that the suggestion of inclusion was made. 

MR. WEISS: I am asking him whether he remem- 
bers he argued against a cash flow. 

THE COURT: Was thera any discussion of that 
subject hetween you and the members of the SEC staff? 

THE WITNESS: As I best recall the discussion 


that took place, Arm.ir had mad: a charge that based or. 
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the historical pro forma profit fiqures in the prospectus 
they have computed a negative cash flow, which means you 


can't meet vour debt service requirements. | 


The first thing we did was to noint out that 
Armour's computations were materially incorrect. That was 
the first thing. The second thing was that we had based | 
our decision on this--on internal projections as to earn- | 
ings and to cash flow which would show that we had adequate | 
cash to meet all of our requirements, and that was the 
information that I tnought was pertinent. | 

I don't recall the SEC asking us to put any- 
thing in and I don't believe it did, and the upshot of it 


was that nothing was put in there because the SEC was 


satisfied as far as the company was concerned that it 
felt confident at least that we could meet our debt ser- 
vice requirements. 

Q Is it your testimony that the conversation aks 
nothing to do with what should be included or not included 
in the prospectus but rather it was inquiry as to you 


anticipating paying the debt service in the future? 


A No. The inquiry was one of whether or not 


there should be something in the prospectus and if we had 
internal cash flows, which we were relying on that showed 


a neqative cash flow, I presume the SEC would have insisted | 
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on some term of disclosure. 
Q So you are saying that if this internal cash 


flow that appears on Exhibit 24 showed a negative figure, 


that the SEC would have insisted on the disclosure; is 
that. correct? 

A No, I .4 I assume that is what they would 
have done. 

Q Was there any discussion about the exclusion 
‘from this cash flow chart of the moneys that might be pid 
for capital expenditures in the future? 

A I don't recall any discussion with the SEC. | 

Q And was there any discussion in conmbetion.— 
with the cash flow chart of the $9.4 million obligation 
chat wa. due in Auqust of 1969? 

A I don't recall anything specific being in con- 
nection with the cash flow. I recall a discussion of its 
treatment at some po.at. 

Q So that at this meeting that you are talking 
about those two items were not discussed and you didn't 


bring them to the attention of the Commission? 


A No, that is not what I said. I said I don‘t 
recall. 
0 Do you recall bringing them to the attention 


of the Commission at that meeting? 
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A We discussed the cash flow schedules as well 


as the schedules that Armour had prepared. 

THE COURT: When you say you discussed the 
cash flow schedules at the meting, are you referring to 
Exhibit 24? 

THE WITNESS: Yes, sir. 

- ’ 

THE COURT: You had it with you at the time? 

THE WITNESS: We submitted them 10 the SEC. 

TIE COURT: They were submitted to the SEC? 

THE WITNESS: They were submitted to the SEC 
as the cash flow statements that Armour had prepared, 
which I said earlier were materially incorrect, had de- 
ducted capital expenditures and assumed rate of capital 
expenciture and also had deducted debt repayments which 
were erroneous, so I would say that the S’’< had ample 


opportunity to weigh the two against one anothe= and if 


2y saw a problem with them could have asked the question, | 


but I don't recall specifically discussing those points. 


THE COURT: Part of the SEC inquiry, as I 


understand it, was based on Armour & Company's charge that 


General Host would not be able to meet the debt service? 
THE WITNESS: That i- correct. 
Turn COURT: Particularly in view of the new 


isaue, the 7 per cent issue of $347 million. 
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THE WITNESS: That is correct. 


THE COURT: As well as other debts? 


THE WITNESS: That is correct. 


Q Mr. Glynn, are you familiar with the phrase 


interest coverage? 


7 A I have heard it used before, yes. 
8 Q Do you know what it is, what it means? 
A I think what you are alluding to is the ratio 


that is used by some rating bureaus to aid establishing 


the auality of debt securities--is that what you are re~ 


| ferring tw? 
| 


13 | QO Yes. 
14 | A I'm familiar with it, yes. 
15 | 9 Is that an important formula in evaluating the 
16 potential market value of a debenture? 
7 A I'm not sure I'm qualified to tell you that 
18 it is an important statistic to be used in evaluating a 

| 

debenture. 
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1 | MP Glynn - cross’ | 
pm 2 | Q You spent how many years with Price, Waterhouse? 
ies 3 | A Fourteen and a haif years. | 
16-75 
: 4 i Q And did you work on the audit staff? 
5 A For approximately nine or ten of those years. | 
6 A Is it your experience that most companies that you | 
7 | have come across preps budgets and projections for the | 
8 | future? 
: 9 | A I would szy I have yet to come across that well 
10 || managed a company that doesn't. | 
ll Q And isn't it true that these budgets and forecasts 
12 are usjlally targets to which the employees are supposed to aim 
13 | inthe conduct of their affairs in the period covered by the 
4 || forecast? 
15 A I would certainly not restrict a definition of a 
} 
16 | budget to that, no. 
7 () How were budgets prepared by General Host in the 
18 | past? 
19 A What do you mean, in the past? 
20 Q Prior to the one on Exhibit 24, January 30, 1969. 
21 | MR. GOULD: I object to that, your Honor. It is not 


2 a budget. 


Q A forecast. 


aA MR. GOULD: It is not a forecast. It's just what 


3 || it is. 
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Q Well, the profit figure is in that cash flow? 
A Yes. As I told you earlier, I joined General Host in 


September of 1968, but my recollection is that prior to join- 


ing them that they did have budgets prepared on a regular 


annual basis. 


Q And didyou ever go back and check to see whether or 
not the company met its previous budgeted forecasts? 

A es; I did that for 1968, as a matter of fact. 

Q In '68 they prepared a 1969 forecast? 


A In 1967 they had prepared a 1968 forecast. 


Q And did it come on target? 

A It exceeded it. 

Q What exceeded what? | 
A The actual results for the year exceeded the bud- 


geted results. 
MR. WEISS: All right. Thank you. 
THE COURT: Any other questions of this witness? 
MR. McAMIS: I don't have any redirect, your Honor. 
MR. GOULD: TI have nothing. 
MR. DUFF: I have nothing. 
THE COURT: All right. 
(Witness excused.) 
THE COURT: All right. Call the next witness 


MR. McAMIS: I am out of witnesses, your Honor. 
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I expect to have one tomorrow morning. 
THE CC’’RT: All right. 


(Discussion off the tecord.) 


496a 


(Adjourned to April 17, 1975, at 9:30 a.m.) 
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(Trial continued.) 

MR. McAMIS: Your Honor, I have a witness 
scheduled who is arriving on the train, and he has not 
yet come into the courtroom, and in that circumstance I 
would like to put a few more documents into evidence. 

The documents that I wish to refer to this 
morning, your Honor, are as follows--and first I would 
like to take care of an omission that I made yesterday 
in reading into the record the documents that have been 
admitted, that is, a Aescription of the documents that 
have beer ‘mitted as A-42, which was the record in the 


1969 proceeding before your Honor, and just to complete 


the record, I will mention those documents. They consist 


of A-42-A, the complaint in the Armour and McClure Kelly 


case against General Host. 
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of the preliminary injunction proceeding before your 
Honor. 

A-42-C is the Court's opinion. 

A-42-D is the affidavit of ‘“!y. Glynn in this 
proceeding. 

A-42-E is the Ashton deposition, which was 
admitted into evidence. 

A-42-F is the Ashton exhibits to that deposi- 
tion. 

A-42-G is the Glynn examination before trial. 

A-42-l1 is the Filene and McDowell denositions. 

A-42-I is the denosition of Mr. Shapiro in 
that proceeding. 

Now, the additional documents which I propose 
to offer this morning, your Honor, are of a type similar 
to those offered yesterday, respecting publicity and com- 
munications from Armour and Greyhound and the publicity 
surrounding the competing offers, and in that connection 
I will offer Exhibit A-62, which is an article from the 
Wall Street Journal of February 7, 1969. 

A-63 is the letter dated February 10, 1969, 
from Greyhound to Armour stockholders. 

A-64 is a supplemental proxy statement from 


Armour to its stockholders, dated February 10, 1969. 
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2 A-65 is an advertisement dated February 10, 
3 | 1969, prepared by Armour, and A-68 is an article from the | 
4 7 Wall Street Journal of February 1l, 1969, concerning 

5 |i Greyhound's extension of its tender offer and the increase 

6 in the offer from $70 to $72 per share. | 
7 \ A-68 is a letter dated February 13, 1969, from | 
8 | Greyhound to Armour stockholders. 

9 | I move the admission of those documents. 

10 | MR. WEISS: No objection. 

11 (Defendants' Exhibits A-42-A through A-42-I, 

12 | A-G through A-65, A-G7 and A-68 for identification were 

13 received in evidence.) 

14 | MR. McAMIS: Your Honor-- 

15 THE COURT: May I look at the exhibits, now 

16 | that they are received in evidence? 

| MR. MCAMIS: Yes, your Honor. 

igs THE COURT: Now, this is the denosition of 

19 “Mr. Ashton in the Armour and Kelly case against General 

20 | Host. 

21 || MR. McAMIS: Yes, your Honor, and the same 

22 | is true with resnect to the other depositions. 

23 } THE COURT: Just a moment, please. 

24 I assume you offer these in evidence beceuse 

25 | the» have some probative value. Just give me an opportunity 
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to see what they are, won't you? 

MR. McAMIS: I am sorry, your Honor. Of course. 

(Pause.) 

MR. WEISS: Your Honor, I am under the impres- 
sion from my discussion with Mr. McAmis that he is not 
offering this exhibit for the truth of the statements con- 
tained therein. 

Is that correct? 

MR. MCAMIS: Correct,your Honor. Only for the 
fact--rather, only to complete the record, to indicate 
what was before the Court at the time of the preliminary 
injunction application. 

THE COURT: Now, Exhibit A-65 is a letter to 
Armour stockholders by Armour & Company. I am looking for 
the date. I see it here. february 10th. 

MR. MCAMIS: I believe so. In fact, your 
Honor, I believe I am correct in saying that A-63 and 
A-65 are two different forms of the same thing. One is 
the letter and the other is the advertisement that appeared 
in the papers that day, the letter in advertisement form. 

THE COURT: Well, bearing directly on the 
issues in this case--at least it does appear that way-- 
there are two items. One is that "General Host will 


simply not generate enough cash to meet is requirements 
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unless it can merge with Armour." 

Then, after other references: “It appears 
highly unlikely that General Host can acquire the 80 per 
cent necessary under the Internal Revenue Code for the 
consideration of the Armour earnings for tax purposes, 
in view of the fact that more than 20 per cent of the out- 
standing shares have been tendered to or acquired by 
Greyhound." And so forth. 

MR. McAMIS: That is correct, your iffonor. 

THE COURT: That is merely an observation. 

MR. McAMIS: I withdraw your Honor's attention 
to the fact that the langugage you first quoted follows a 
setting forth of the financials in General Host's own pro- 
spectus, which indicated a loss on the basis of pro forma 
figures. 

MR. WEISS: Your Honor, there is another por- 
tion of that release sandwiched in between the two por- 
tions that you read, which states: "General Host states 
in its prospectus that it finds it desirable upon con- 
summation of the exchange"-- 

THE COURT: If I may interrupt for a second, 
there was something I omitted. I am aware of it. 

MR. McAMIS: Your Honor, it appears that my 


caylier statement on the record was in error as to the 
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2 ) source of the firancial table. The footnote contains no 
3 | indication that the financial table did come from the 
y 4 | General Host prospectus, and, indeed, I see that it is | 
5 | not a statement of earnings on a per-share basis but a 
6 | reported cash deficit, 
7 | THE COURT: All right. 
8 | Proceed, please. 
9 } MR. MCAMIS: Your Honor, I have remaining 
10 | documents to introduce, and that will conclude the docu- | 
| | 
11 | ments on our dircct case. 
12 ! The first document is designated A-15(1), whieds | 
13 ! is General II-st's announcement of its exchance offer dated 
14 } December 23rd, and Mr. Ashton had reference to that docu- | 
15 | ment. 
16 | The second is A-16, which is an articie from 
7 the Wall Street Journal on December 24th reporting that 
| announcement. 
| 
B2 19 } The third is an article numbered A-20 from | 
i | 
2 | the Wall Street Journal of December 31, 1968, which I am | | 
21 | putting in to indicate the nature and extent of Armour's 
| criticisms of the offer. Even «t that early date, Mr. Ma 
” Prince is quoted there as saying that "The offer of General | : 
aA || Host is meaningless balderdash." 
25 | Finally, document designated A-49, which was 
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2 the dealer-manager agreement between Ilost and Allen & Co., 
3 || Inc. 

| I offer those. 


5 MR. WEISS: No objection. 
6 | (Defendants’' Exhibits A-15(1), A-16 and A-20 
7 | were received in evidence.) 
8 | MR. McAMIS: I call Mr. Elgart, your Honor. 
9 ! STEVEN ELGART, called as a witness by 
10 ! the defendants, being first duly Sworn, testificd as 
li follows: 
12 | DIRECT EXAMINATION 
\ 
13 | BY MR. McAMIS: 
i4 | Q Mr. Elgart, please state your present employ- 
15 ! ment. 
16 | A I am vice president of Chase Econometrics 
17 | Association, a forecasting subsidiary associated with the 
18 | Chase Manhattan Bank. 
19 || Q How long have you held that position? 
2 | A Four years. 
21 || Q Are you an economist? 
22 i A Yes. 
23 2) Will you discuss your economic experience 
H prior to joining Chase Econometrics? 
25 | A I made forecasts and worked with the Wharton 
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model and the Friend moc ', at the Wharton School of the 


University of Pennsylvania. 

I was consultant to a number of major corpora~ 
tions. I did some work for agencies of the United States 
Government, and I worked with the Econometrics model that 
is used at Yale University. 

I also did some work for the Treasury Depart- 
ment on the effects of credit rationing on industry 


investments. 


a) When did you do that work or redit rationing? 
A | During 1968 and ‘69. 

9) What is credit rationinq? 

A Credit rationing is usually referred to as the 


non-price allocation of credit situation that occurs when 
credit may be tighter than is indicated by mevements in 
interest rates. 

For example, during some of the last three 
credit crunches, banks have allocated credit to their 
best and strongest customers, although that allocation 
was not performed merely through increases in the dis- 
count rate, in the prime rate. 

Q Before I go further into the substance, could 
you briefly tell me the nature of your work at Chase 


‘onometrics? 
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The majority of my work concerns consulting 
to our major corporate clients in the area of economic 
forecasting and financial forecasting. 

Q Can you tell us who some of your major clients 
are? 

A Well, rather than name them specifically, be- 
cuuse we don't like to talk about our clients, let me say 
they include the four major automobile companies in the 
United States, 40 or 50 of the laraqest banks in the United 
States, including sone of our parents’ competitors, and 
a broad cross section of fou. or 509 industrials as well 
as a hundred foreign corporations and several agencies of 
the United States Government and eight or ten state and 
local governments. 

1) At my request, have you made a study of the 
forecasts of availability of credit as such forecasts 


existed in January 1969? 


@) Could vou tell us what you have done in con- 
nection with that study? 
A Okay. In January of 1969, there were relatively 


few consistent forecasts being-- 


Q What do you mean by consistent forecasts? 
A By “consistert" I mean two things: One, for2- 
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2 casts that were made of the total economy, using : + 
3 relatively sophisticated statistical techniques rather 
4 than merely judgment, although certainly these models had 


qv 


better be used with judqment or they are not worth much. 


6 The major one at that time in use was the 
7 Wharton model, The Warton model at that time was pro- 
8 riding economic forecasts to a la*ge number of major 
9 corporations, including General Motors, and at that time 
10 || Standard Oil of New Jersev and some of our larger banks 
ll | here .in Ne rk Citv, and there were other forecasts that 
12 || were also being made. 
13 || Wharton was the only larqe model * ‘vas 
1} 
14 in use at that time. I also-- 
5 | 9) Were you involved with that model a that 
i] 
16 | time? 
| 
17 | A Yes; I was. 
i} 
18 | Q Go ahead 
\ 
19 || A I also examined the forecasts, expectations 
| 
20 | that were made by the Federai Reserve Board in their 
21 Open Market Policy Committee as reported in the minutes 
} . ‘ 
22 of their meeting of January 14, 1969, and the economic 
| 
‘ — 
3 || report of the President containing the report of the 
| 
Council of Economic Advisers, which was released early in 
| 
25 | 1969, 
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Q Were there forecasts being made by privite 


economists in January 1969? 


A Yes-- 

QO That you have studied? 

A Yes; there were. 

(a) Now, based on your study, can you tell the 


Court what the forecast of the availability of credit was 
as of January 1969? 

A In general--of course, economists disagree 
amona themselves frequently, but in general the feeling 
as reflected both in the Economic Board of the President 
and the Onen Market Policy Committee and a cross section 
of the forecasts that were availabl2 was that money 
availability, credit availability would remain during 
1969 at approximately the same condition that it was at 
during the latter half of 1968 and that following that, 
money would become much easier. 

This is reflected in Wharton and in the other 
forrcasts. 
The reasons why they expected it to become 
easier was that they anticipated a slowing of the rate 
of economic growth. 
a) Now, by “casier" do you mean easier in terms 


of availability or in terms of cost of money? 


to 
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A Well, in general, they actually expected it 


to be easier both in availability and in cost, although 
marginally in terms of cost, a half percentage point per- 
haps in terms of short-term rates. 

(@) You indicated that there was some degree o* 
disagreement. Was there any prediction or any study pre- 
dicting any increase in credit rationing? 

A There was only one economist, who was a pri- 
vate economist, who forecast the credit crunch but also 
anticipated that 1970 was qoing to be a boom year, sSo-- 
it was a recession year. 

Q What about your own forecast at that time? 

A Our own forecast at Wharton at that time was 
that short-term money rates--we didn't forecast credit 
availability per se at Wharton, although I aid some work 
in that area of forecasting that myself, but snec.afically 


the forecast of which I have a record here indicated that 


money rates would rise about three-quarters of a percentage | 


point in terms of short-term rates, not very much in 
current terms, during the first half of 1969, and ‘en Lt 
would fall beginning in the fourth quarter of 1969 and 

by the end of 1970 would be below the level it was at at 
the beqinnina of the year. 


Q And that was your forecast as of January of 
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A That's right. 
Q January of 1969? 
A That's correct. 


MR. McAMIS: That is all. 
DIRECT EXAMINATION 
BY MR. GOULD: 
fe) Mr. Elgart, do I understand you correctly 
that the general consensus among protesntonal economists 
in January of 1969 was that credit was qoing to be easier 
in terms of availability of funds and interest rates? 
A Easier when, sir? 
Q Easier to get money, and you wouldn't have to 


pay as much for it. 


A It would be easier when? 
Q t would be in the next six or eight months. 
A No. That wasn't my testimony. My testimony 


was that during 1969 credit would remain approximately 
as tight as it was or as easy as it was, however you want 
to refer to it, at the time the prospectus was writte 
during December, say, December and January of 1969-- 

Q 1968? 

A During December of 1968 and January of 1969. 


This is reflected in the minutes of the Federal Open Market 
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Policy Committee on January 14th, where their directive 
to the Federal Reserve Bank of New York was to retain the 
monetary policy that then existed and to--and they anti- 
Cipated to accommodate some expansion in bank credit that 
would be needed. 

Q In layman's terms, in other words, the period 
January 1969 was a time when there was no great concern 


about availability of money and interest rates; is that 


correct? 
MR WEISS: Objection. 
THE COURT: Overruled. 
(To the witness) You may answer. 
A Well, using the index of credit rationing, 


which is used today but which at that time was very new 
and which I helped develop the use of, although it was 
originally developed at MIT, the fouth quarter of '68 
had the index with--well, it's normalized, but let's say 
with credit somewhat tighter than it had been during the 
period 1954 through 1970, but as compared with, say 
first quarter of 1970, a year later, credit became ahout 
four times as difficult to get. 

So compared with the credit crunch period, 
credit was relatively easy. 


Historically, this was a period of what we 


SOUTHERN DISTRICT COURT REPORTERS, US) COURT 
FOLFY SQUARE NEW YORK ONG Tee 


XXX 


to 


10 


** 


JA 511 
mp jp Elgart-direct/cross 511 
call easy money. 
A It wasn't easy money historically, but it 


wasn't particularly tight moncy. 

MR. GOULD: Thank you very much. 
CROSS EXAMINATION 
BY MR. WEISS: 

Q Mr. Elgart, you are comparing the January 1969 
period to the subsequent period-- 

A Yes. 

Q --when you speak in terms of its comparative 
easiness or difficulty; is that correct? 

A Yes. 

Qo But isn't it true that that period was com- 
paratively difficult as compared to the period immediately 
preceding it? 

A No. Immediately preceding that--if you go 
earlier, to go to ‘66, '67, during which we nae the prior 
credit crunch and credit wasn't particularly available 
during that period--if we take a look at, say, the fourth 
quarter--these are quarterly data, unfortunately; ¢t 
data are not available on a monthly basis for this index-- 
you were at approximately four-tenths of a standard devia- 
tion, so you were saying that credit was about 20 per cent 


tighter than it had been during the entire period from 
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1954 to 1970 on average, so it was slightly tighter than 
it had been on average, but it was certainly not tighter 
than it had been during the tightest money neriod. 

Q And hadn't the prime rates been on an upward 
trend in January '69? 

A Certainly, short-term money costs were very 
high, and that was due to a high rate of inflation. But 


it shovld be made clear that there is not a direct link 


between the cost of mor and its availability. 
Q But the cost of money was on the ascendency? 
A The cost of money was high. It remained--it 


had fallen during part ot--well, we shouldn't take one 


month as being a trend, where we end up with extrapolative 


expectations. 


But it was high relative to the historical 


neriod. 


(@) Now, you also testified, did vou not, that 


| 


you forecasted at that time a slow rate of economic growth? | 


A That's correct. 


(9) That means that you felt the economy wouldn't 


do as well; is that correct? 


A That is correct. Just for the year 1969. 
@) Is it also true, Mr. Elgart, that very fre- 
quontly economic forecasts or money market forecasts or 
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interest rate forecasts don't turn out to be true? 
A That's true, and that's one of the reasons why 
in, say, relying on a forecast in constructing a prospectus, 
I guess the best thing that one could do would be to 
anticipate the things--at the least one would anticinate 


that things would be more or less as they are at the present 


at the time it was written. 


Q Or else, in other words, that they are unpre- 
dictable. 
A Or that they are unpredictable, but certainly 


one wouldn't presume that they would get either better or 
worse. 

0 And that the commercial world and the business 
world is oft times unstable and subject to ali kinds of 


variations and conditions? 


A Yes. That's why we make forecasts. 


MR. WEISS: Thank you. 


MR. McAMIS: No questions. 


MR. DUFF: No questions. 


(Witness excused.) 


MR. McAMIS: I have nothing further, vou) 


llonor. Our clients rest. 


HMR. DUFF: Our clients rest. 


MR. BROWN: Nefendant Pistell rests. 
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MR. GOULD: I ask counsel for the plaintiff 
| 
to stipulate that if shard Carroon of Potter,Anderson 
| 
& Carroon were to testify in this case, his testimony 
would be that he is a member of the Bar of the State of 
Delaware, that he was a member ‘of the commissicn which 
drafted the New Business Corporation Law of Delaware in 
1967, that he has examined the letter of oninion of 
Connelly, Bove & Lodge dated February 7, 1969, which is 
Exhibit A-61 in evidence here, that he concurred in the 
contents of the letter and that he would testify in sub- 
Stance that in his opinion the shareholders of a Delaware 
corporation retain the power to amend the bylaws even 
wien a certificate of incorporation gives such power to 
he board of directors; and, accordingly, at any duly 

called meeting of sharcholders of Armour & Company after 
February 14, 1969, General Ilost could have obtained an 
immediate majority of Armour's board by increasing the 
number of directors and filling the newly created director- 
shins. 

Will you so stipulate, Mr. Weiss? 

MR. WEISS: No; I won't. 

MR. GOULD: I understood yesterday that vo 
would so stipulate. 


MR. WEISS: You said you would tell me what 
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it was proposed that he would testify to, and I said I 
would consider it. I didn't say I would definitely stipu- 
late to whatever you put into your proposal. 

MR. GOULD: I am not suqgesting we had a 
contract-- 

MR. WEISS: This is the first time that I am 
hearing what you want me to stipulate to. This is the 
first time I am hearing it. 

MR. GOULD: I will be qlad to qive you the sub- 
stance of what I said. Will vou consicer it and let me 
know at your earlier opportunity? 

THE COURT: If there is any difficulty, I 
think if the witness is available-- 

MR. GOULD: He is in Baltimore, your Honor, 
and he is ill. That is the reason we arranged for the 
stipulation. lle was taken ill and is unalle to anpear. 

MR. WEISS: Your Honor, I am willing to con- 
sider this, but I need some time to do it. 

THE COURT: low much time do you want, Ir 
Weiss? 


ca 


MR. WEISS: Ten or fifteen minutes. 


THE COURT: We can take our “morning re- 
cess now. 


MR. GOULD: If your Honor please, you will re- 
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2 call that I was due in the Circuit Court of Appeals, so 
3 can I be excused? I will go up there immediately, and I 
; 4 am the first case on. 
5 THE COURT: Well, we will need vou here as 
6 soon as possible. You are one of the lawyers ir the case. 
7 MR. GOULD: Your Honor, I am noted for my 
g 


concise arguments, especially in view of my full prepara- 


tion. 
10 | THE COURT: Are there any other witnesses? 
i MR. GOULD: No, your Honor. We are going to 
12 rest. 
13 MR. WEISS: I would merely put in one document, ; 
14 vour Honor, which is Defendants' Exhibit A-74, which is 
15 | a loan agreement dated as of July 30, 1969, which is the 
16 | one that Mr. Ashton testified to yesterday. 
17 | THE COURT: I thought one loan agreement camec_ 
18 in this morning. All right. I take it there is no object-| 
19 ion to that. | 
20 MR. McAMIS: I would like to consider it, your 
21 Honor. 
22 THE COURT: All right. You consider the loan 
—_ | 
5 A) | agreement, and Mr. Weiss can consider Mr. Gould's pro- 
2 | posal. 
v5) | MR. WEISS: Your Honor, is Mr. Gould qoing to 
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return before the case is over? 

MR, GOULD: It is to be hoped. 

MR. WEISS: Because I want to make a statement, 
and I held it back until the end of the trial. 

THE COURT: Why don’t you make the statement 
now? 

MR. GOULD: I have ten or fifteen minutes, 
your Honor. That is no problem. 

TIF COURT: Go ahead and make the statement 
now. 

MR. WEISS: Your Honor, I have restrained ny- 
self throughout the trial because I didn't want to demean 
the diqnity of this Court or the counsel present, and I 
felt that the issues should not be bogged down by a per- 
sonal contentiousness ~*.ong counsel,,but I feel that 
certain commencs made by Mr. Gould in his onening remarks 
and on the motion to dismiss plaintiff's case yesterday 
are a personal attack upon the inteqrity of myself and 


my colleagues. 


I do not want my silence to be taken to in 
that we don't violently disagree with what “r. Gould has 


said and that we haven't comported ourselves with the 
deqree of honesty and integrity that befits a lawyer, and 


lest there be any mistake so that the imnlication to the 
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contrary docs not remain uncured, we did not bring this 
action because we had any other belief or that our client | 
had any other belief but that there wa; a justisiable 
cause, and we still believe that, and we did not bring it 
to exact “settlement,” because if we had, we wouldn't 

be here right now. 

THE COURT: Mr. Weiss, I was aoing to inter- 
rupt you, but I decided that I would rather allow you to 
finish the statement, because l observed that you resented 
the statement very much that was made. 

I think vou oucht to know, as far as this 
Court is concerned, that extreme statements made by coun- 
sel during the course of a trial which have no bearing 
or relevance on the issues are completely disregarded by 
the Court. 

I do not pay the slightest attention to them, 
and I would say that anything that is presented before this 
Court that in any way or any respect suqqests any improper 
conduct on your part or on the part of your assoc; tes 
even though sometimes durina the trial I think yc. ila 
have understood that it is merely the exuberance or c.io- 
quence of counsel, I have discounted it a hundred per cent. 

MR. GOULD: Your Honor, I deeply regret hat 


ir. Waiss interpreted it that way. 
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THE COURT: ‘ell, you rep-ated it several 
times in rather extreme rhetoric. I think you were try- 
ina to cast it in qeneral terms, but, after l, Mr. Weiss 
was sitting in this case, and I could understand his 
taking umbrage as to what you said. 


MR. GOULD: Let me explain it in terms really 


© 


of apology to Mr. Weiss and the Court. I think your Honor 
knows that amone those lawyers who have specialized at 
least to some dearee in the defense of stockholder liti- 
gation, I have often expressed my deen conviction that 
there is no more salutary force at work in our system 

than the stockholders' svits er the threat of litigation 
aqainst the people who run major corporations. 

How often I mvself have invoked the threat of 
stockholder litigation in order to convince directors and 
mnaqers of cornerations that they should do t 
thina, I honestly can't recall. 

I have the highest resnect for those lawyers 
who snecialize in that tyne of work, and I have the Aici- 
est regard for Mr. Weiss as a member of that qr 
knows that, and I have manifested very often in conv 
tion with him my respect for him and my respect -or 


inteqrity. 


Nevertheless, I resnectfullv suggest to t 


SOUTHERN Dis: RICT COURT REPORTERS, US COURT 
FOLEY ‘QUARI NEW YORK. NY. — 791-loL0 


6 


~ 
‘ 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


21 


mnpjp 520 
Court that in this field as in others there are excesses. 
There are points when yood {:rces, good influences go 
Leyond what = would call the critical point, and all I 
intended to convey to the Court was that I think thi 
case--I don't think there is any ching underhanded or 
Sinister about it--I think this case represents an <ample 
of where people in good faith have gone bevend what I 
think is the critical point. 

Now, wnat d» I mean by the critical point? 
Every document submitted to the public is imperfect in 
one respect or another. I have never seen a perfect 
proxy statement or registration statement, and whether 
the imnerfections require litigation as serious as this 
is a matter of judgment, and all I was trying to do is 
express to the Court that in my opinion in this par icular 
case the facts did not require the exercise of judqment. 
If there was any other implication in it, I withdraw it 
and apologize for it and renew my affirmations of regard 


for counsel. 
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THE COURT: Does 


Hr. Weiss, I think 
Sould's forthright statement. 
passed by you in this case and 
me in other matters you have a 
utterly irrelevant comments by 
they border on the personal. 
You can be 


on the record and the 


with my understanding of 


your Honor 
THE COURT: 


by Mr. Gould of 


that clear the atmosnhere? 


sure that the case will 


merits of 


the tax 


you should accent Mr. 

I know both from remarks 
from your annearances hefore 
great canacity to discount 


counsel, narticularly when 


be decided 
the case in accordance 


and the law. 


I never had any doubt of that, 


You may consider the recuest made 


you with respect to a stipulation as to 


what a witness would testify who isn't present, and Mr. 


Ma 
- IC? 


mis will consider whether or not he will consent to 


the offer of evidence on your part. 


I suppose I ought 
ience. How long do you think 
MR. GOULD: 

pe Ew bo 
THE COURT: 


(Recess 


to wait Mr. 


We will probably be 


All Tagat, 


Wnt? Tiel 
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THE COURT: All right. Proceed, gentlemen. 

MR. WEISS: Your Honor, apparently we cannot 
get any agreement on either of these items, so I would 
like to make my offer of proof first and then see what 
they have to say about it, if your Honor pleasc. 

MR. GOULD: Proof on what? I am sorry. 

MR. WEISS: Well, I want to put in this loan 
agreement. 

THE COURT: Go ahead. 

MR. WEISS: Your Honor, this loan agreement 
is a loan agreement between General Host and Continental 
Illinois Bank, which was dated as of July 30, 1969, and 
in it is a requirement that Greyhound Corporation--the 
loan agreement was to General Host--there is a provision 
that Greyhound Corporation stand by the loan agreement, 

TIF COURT: Is this July 30, 1969? 

MR. WEISS: That's correct. 

THE COURT: And who are the n- tes to the 
agreement? 

MR. WEISS: General Host and Continenta] 
Illinois. It has to do with Mr. Ashton's testimony yes-~ 
terday about his ability to get money, and he said, "We 
got money in August." 


This is the August agreenment--the August loan. 
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MR. McAMIS: It was July 30th. 

MR. WEISS: Isn't this the one that he was 
talking about? Do we have to have a disagreement about 
that? 

MR. McAMIS: Yes. I do disagree, your Honor, 
and I object to the receipt of this document. It is in 
the first place considerably subsequent in time to the 
events involved in this lawsuit and, secondly, there was 
no testimony elicited from Mr. Ashton on his cirect with 
respect to any loans following the exchanae oifer, and if 
there was any testimony about the summer of 1969 it was 
during Mr. Weiss' cross examination. 

So I object to the receint of this document 


Cs 


as independent evidence of anything relevant to this cas 

MR. GOULD: I join in the objection, your 
Honor. First of all, on the basis of the date--this is 
July 30, 1969, not proximate to anything we are concerned 
with here. 

Secondly, I don't think it has any probative 
valuc. It doesn't prove anything at all except that they 
made a particular kind of loan agreement in connection 
with a transaction which wasn't even in contemplation on 
February 14, 1969. Nobody could have dreamed that it coul 


have taken this turn. 
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2 Thirdly, how could it be used against either 

3 Allen & Co., Inc. or Allen & Company? I can't say that 
4 it is anything but a kind of smoke screen. 
5 MR. WEISS: All right, vour Honor. If what 

6 | the defendants are trying *o say is that we are now try- 

7 ing a liability case and not damages, and we have to only 

Q 


prove whether there was a material omission in the pro- 


9 | spectus and that's all, then on that basis I withdraw this 
| 

10 || offer. 

11 || MR. McAMIS: Your Honor, my objection was 

12 | based, as I stated-- 
\| } 

13 | THE COURT: I don't understand you gentlemen. | 
| 

14 He has withdrawn the offer. What is the point of continu- 
l 

15 || ing? There isn't anything before the Court. 
i | 

16 || Now, Mr. Gould, if you want to bring that wit- 

17 ness up, I will continue the case, 

18 | MR. GOULD: Can I just consider that for a 

19 || moment with other counsel? 
1} 
| 

21 || (Pause.) 

ae MR. GOULD: No, sir. We will rest right 

22 ] THE COURT: I take it all parties rest? 

= i 
a 23 || MR. WEISS: Yes, your Ilonor. 

2A | MR. GOULD: Yes, your Honor. 
} | 
1} | 

25 | MR. McAMIS: Yes, your Honor. 
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Your Honor, at this time on behalf of the 
defendants I represent, I wish to renew the motion to 
dismiss made to your Honor yesterday and also move for 
julgment on behalf of the defendants whom we have repre- 
sented in this action ':efore you. 

THE COURT: Decision is reserved. 

MR. GOULD: I make the same motion on behalf 
of Allen & Co., Inc. 


MR. SULLIVAN: I join in that motion on behalf 


MR. BROWN: I join in that on behalf of Mr. 
Pistell. 

THE COURT: Decision is reserved on those 
motions. 

Mr. Weiss, other than the letter which was 
written Ly Allen & Company, which seems to express an 
opinion as to whether or not the $9,400,000 loan could he 
renewed, what other evidence is there in the case as far 
as Allen & Company's participation is concerned? 

MR. WEISS: Your Honor, the only other - 
dence we put in is the stipulated facts. 

THR COURT: All right. ‘The motion made 
behalf of Allen & Comnany is granted. 


MR. DUFF: Thank you, your Honor. 
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THE COURT: Now, I would like you to address 
yourself, Mr. Weiss, to this: 

There was a motion made to strike the testi- 
mony of Mr. Ashton, on which I reserved decision, which 
you didn't respond to yesterday. Why shouldn't that mo- 
tion be granted? 

MR. WEISS: Did you say Mr. Ashton, your 
Honor? I am not sure what your Honor was referring to. 

THE COURT: I think--was it Mr. Glynn or Mr. 
Ashton? 

MR. McAMIS: Mr. Glynn and Mr. Day, your 
Honor, from their depositions. 

THE COURT: I had it wrong, then. 


All right. Why shouldn't their testimony 


oO 


) 
stricken? 

MR. WEISS: Are you talking about the Apri! 
30th study? 

THE COURT: Well, I will give you the exact 
noint. It was subseauent to February 14th. 

MR. WEISS: Yes. That's correct. The testi- 


mony was that he prenared a study in April which reflecte 


a $50 million cash requirement to General Host to continue 


the battle for control until the end aqainst Greyhound 


awl - think inquired as to whether the conditions that 
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existed in the company at the time he made that study 


were materially different from what they were at the time 


that the prospectus was prepared in any respect other y 


than the completion of the exchange offer, and he said 
they were not. 

So that I think it is relevant to show what 
the condition was in January of 1969, when they prepared 
projected cash flows as demonstrated on the January 30, 
1969 cash flow memo. 

THE COURT: Where is the precise testimony? 

MR. WEISS: Well, there are two nlaces. One 
is Mr. Glynn on pages 230 ana 231 and 232, and it demon- 
strates that the report prepared in March or April was 
for the purnose of repayina the $9,400,000 that on the 
books as an obligation of the company in January or Febru- 
ary, and I am putting it in to demonstrate that this indeed | 
was an obligation that had to be renaid within a year, and 
it was not contained in the cash flow projection-- 

TIm COURT: Which obligation are you referring 
to? 

MR. WEISS: The $9.4 million. 

TIE COURT: Well, that is the one as to which 
there was testimony that they intended to refinance it. 


MR. WEISS: This testimony states, “When it was 
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required to pay the $9,400,000 debt to the insurance com- 
panies." | 
THE COURT: I will take it for whatever it is 


worth, and in taking it, I will say, as I explained pre~ 


viously, that my determination will be basec solely on 
relevant material. 

Mk. McAMIS: I understood your Honor's ruling 
to apply to the testimony of Glynn. 

THE COURT: Well, wasn't there testimony on 
the same subject by another witness, too? 

MR. MCAMIS: Mr. Day's testimony is what Mr. 
Weiss had reference to a moment aqo, and on his denosi- 
tion the portion-- 

THE COURT: Now, let's not get into an extended | 
araqument. I have just ruled on this item. Now get down 
to the next item and tell me why you think it should be 
excluded, in the light of what I have just said. 

MR. McCAMIS: The only reference is on page 
129, your Honor, and in view of your Honor's statemen*, 
I will withdraw the objection. 

THE COURT: Now, gentlemen, what is your 
pleasure? 

MR. WEISS: Your Honor, I would prefer to 


eavefully analyze the record and present in writing our 
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proposed findings and memorandum of law. 

THE COURT: Defendants? 

MR. GOULD: Maybe the best thing to do is to 
get up--I would cai! it a brief and vrorose: findings and 
review of the record. 

R. McAMIS: Your ilonor, for myself I am pre- 
nared to go on the present record, but if other counsel 
are qoing to put in post-trial memoranda and the Court 
would reaard it as helpful, I will co the same. 

THE COURT: Well, I am going to ask counse! 
to confine themrelves to the issues that have been narrowed 
Since the start of the trial. There is no roint wander- 
ing all over the lot again and qetting into a great many 
areas as to which no proof is offered. 

I think the issues are now fairly well defined, 
and basically if you refer to the item on page 9 of the 
prospectus, where Mr. Weiss spelled out in response to 
the Court's auestion what he thought should have been in- 


cluded, which he claims is an omission, that will be he ly 


4 


ful. 

Further to that, I would like defense counsel 
to direct themselves to the sentence beginning, “If no 
such merqer or consolidation occurs," as to whether or 


pot this is a misstatement of the effect if upon comnletion 
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2 of the exchange offer General Hiost were not in a position 
3 to increase Armour's dividend, whereas General Host could 
4 do so only after certain events occurred, such as qetting 
5 the cooperation of Armour's directors or amending the 
6 bylaws to increase the number of directors of Armour--I 
7 take it, stated the way I stated it, the answer is that 
8 of course there were these other methods, suggesting that | 
9 even though a board of directors may have been put in by 
10 | a prior manacement that was hostile, there is no reason to 
11 assume that those directors would not carry out a fiduciary 
12 relationship by serving the stockholders’ interest, no 
13 matter who the stockholders were, and now, of course, there 
14 is this other matter, where the opinion was expressed that 
16 |] the stockholders in effect, notwithstanding the certificate 
16 of incorporation, could set up a new directorship method 
17 of pakiens Is that right? 
18 | MR. McAMIS: Right. 
19 || Ti COURT: Mr. Ashton did testify, but my 
20 recollection is that there was no testimony that any resolu- 
ma} tion was offered at that February meeting of Armour | m- 
22 pany with respect to amending the bylaws. 
3 || MR. WEISS: He said, your Honor, that he did-- 
\ 
2A ! TIE COURT: Then they worked out where they : 
25 ‘lect. dad the four directors, and then the president Pree rere 
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the resolution out of order. 

MR. McAMIS: That is correct. It was offered, ' 
your licnor. 

THE COURT: Well, now, I am repeating, hut I 
want you to confine yourself to what the issues are in 
the case. 

Now, there is one other item that I would like | 
plaintiff's counsel to direct himself to. 

This has come up ccustantly in the case. The 
evidence does indicate that information bearing directly 
on the present contentions that you make as to omissions 
was received by the stockholders: of Armour prior to Febru- 
ary 14, 1969--certainly as set forth in the communications 
submitted by Armour & Company to its stockholders--and 
one dces not have to rely on the public press in this 
ease, 

In addition to that, I think the litigation | 
in this Court was referre? to me, and certainly the capa- 
city of the corporation to meet the debt service on the 
$347 willion debenture issue an! other debts was calli 
to the attention of the Armour «stockholders and in fact 
was highlighted. There cannot he any question about that 
It started with the letters that went to the SEC from th 


lawyers representing Armour 


ical 


reany. It continued by 
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the Armour stockholders, 


and aqain it was highlightet lb, the proceeding or the 


action that took place hefore 


holders having that information? 

I am saying tha bis 
that they 
you jgest should have been whar 


as set forth in Para 


Do you follow me, ilr. 
MR. WEISS: 
THE COURT: How mach 
want? 
MR. WEISS: Ten days 
MR. GOULD: 
change, or 


mould you want Mr. Wel 


THE COURT: 


1s change, and I suppose you vi 


you take a week to get out your ¢ 


days thereafter to serve any rel 
briefs 

now, now proposed findings, anil t 
set forth after each finding who 
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were in possession of tho 


Yes. era 
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c of the Armour stock- 


record permits a finding 
very information which 
vou call red-lined or 


irinh 9 one way or 


‘ly, your Honor. 


time did you gentlemen 


is: fine. 


Would vonr Honor want us to ex- 


ss to go first? 
hink what you ought to do 
11 each want--why don't 
xchange bricfs and fiv 


ios? With your main 


1 want you to submit, in the light of the record 


lig opposing parties will 


« in the record there 1 
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support for the requested finding 
Then, when you serve 

. 
, with sr@spect to the jr 


will also 


disaarce with, that is, the pror 


_ 


ased 


your reply briefs, you 
wposed findings that you 


findings of the other 


side, set forth why you disagree and where in the record 
‘ 
there is a basis for your disagqreenont. 
mi. GOULD: Would venr Honor simply, instead of 
a week, make that a week from Monday? 
WHE COURT: Well, I inive no objection to making 
1} 
it a week Crom Monday, because I will tell you in 1 can- 
dor that I have cases until June birch to back, and I have 
i other matters, and I think you will have to be patient as 
to wiien I can get to this. 
\\ ilow, if I can get. to it between other matters 
\ or < case should fold, I will try to. 
| MR. GOULD: A week from Monday, then? 
i| 
\ "UE COURT: All right. You all understanc 
just what I want? 
1} 
I a 
|| MR. WEISS: Yes, your Honor. 
| MR. GOULD: Yes, your Honor. 
i 
iE COURT: Very well. Good day, gentlemen. 
\} : 
| 
\) 000 
\| 
i 
| 
i] 
| 
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UNITED SIATES DISITRICT COURT JA 535 
SOUTHERN DISTRICT OF NEW YORK 


ALAN L. SPIELMAN, Civil Action 
File No. 
mn Plaintiff, 73 Civ. 573 (EW) 


~against- 


GENERAL HOST CORPORATION, RICHARD C. PISTELL, AMENDED COMPLAINT 
HARRIS J. ASHTON, C. WHITCOMB ALDEN, JR., 

JOSEPH P. BINNS, WILLIAM F. DOWNEY, CLASS ACTION 
WESTON E. HAMILTON, WILLIAM P. HOWE, JR., 

J. ELROY McCAW, EDWIN C. McDONALD, JURY TRIAL. DEMANDE” 
LESLIE W. SCOTT, ALLEN & COMPANY, INC., 

ALLEN & COMPANY, KLEINER, BELL & CO., INC., 


SEYMOUR M. LAZAR, EUGENE V. KLEIN, ALLEN s, 
MANUS, CECIL MANUS and GREAT AMERICAN 
INSURANCE COMPANY, 


befendants. 


Plaintitf, whose surname was misspelled "SPEILMAXN" 
in the crisinal complaint, for his amended complaint alleges by 
his attorneys, MILPERG & WE1SS, upon information and belief except 


that Paragraph 14 is alleged upon knowledge. 


ALLEGATIONS COMMON TO SLI. COUNTS 
J}. (a) The basis for jurisdiction of this Court is 
§27 of the Sccurities E,x.ange Act of 1934, as amended (15 U.S.C. 
§78aa), ("Exchange Act"), and §22 of the Securities Act of 1933, 
as amended (15 U.S.C. §77b) ("Securities Act"), and arises under 
Sections 10(b) and 14(c) of the Exchange Act end §17(a) of th 
Securities Act, "he Rules and Regulations promulgated thereunder, 
and principles of pendent jurisdiction. 
(0) Plaintiff brings this action under FRCP Rule 


23 on his own behalf and as cepresentative of a class similarly 


- 


is 
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situated. 
2. Defendant General Host Corporation ("General 
Host") wis New York corporation with its principal place of 
business in the Southern District of New York and at all times 
herein its common shares were traded on the New York Stock 
Exchange. 
3. Detendant Richard C. Pistell ("Pistell") resides 
in the Southern District of New York, was Chairman of the 
Board of Directors of General Host from May 1965 through May 1970 
and Chairman of the board of Directors of Goldfield Corporation 
("Goldfield"), a General Host affiliate, from July 1961 through 
December 31, 1969, holding other executive positions with 
Goldfield during the same pcriod, a.' dominated and controlled Goldfielc 
4. Defendant Harris J. Ashton ("Ashton") resides in 
Greenwich, Connecticut, maintains a place for doing business 
within the Southern District of New York and from 1962 to at least the 
end of 1970 was a directorof, from about December 1967 through June 
1970 we als President of, and from about June 1970 pag eh both 
President and Chairman of the Board of Directors of, General Host. 
"5. Defendant Allen & Co., Inc. ("Allen Inc.") is a 
New York corporation with its principal place of business in the 
Southern District of New York, has been registered with the Secu- 
rities and Exchange Commission ("SEC") as a b. .ker-dealer, served 
as investment banker to General Host and as co-dealer-managec with 
respect to the General Host Exchange Offer for Armour securities. 
6. Allen & Co. ("Allen Co.") is a partnership, re- 


gistered in the Sate of New York, maintains its principal place 
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of business in the Southern District of New York and is and has 
been registered with the SEC as a broker-dealer during all rele- 
vant times mentioned herein. } 

7. Defendant Kleiner, Bell & Co. Inc., ("Kleiner Bell") 
is a Delaware corporation with its principal place of business in 
Beverly Hills, California, was registered with the SEC as broker- 
dealer during the relevant times mentioned herein and served as 
investment banker to General Host and as co-dealer-manager with 
Allen Inc. of ithe General Host Exchange Offer for Armour securities. 

%. Defendant Seymour Lazar ("Lazar") resides and has 
a principal place of business in Los Angeles, California. 

9. Defendant Eugene V. Klein ("Klein") resides in 
Beverly Hills, California, is Chairman of the Board of Directors 

| and Chief Executive Officer of National General Corporation ("National 
‘General"); during all relevant times herein he served as a Director 
and Chairman of the Finance Committee of Great American Insurance 
Company ("Great American"), a New York corporation engaged in the 
fire and casualty insurance business and a subsidiary of National 
General, and was a participant in the K & S Investing Partner- 
ship, a California partnership. 

10. Defendant Allen S. Manus ("Allen Manus") resides 
in Palm Beach, Florida. 

11. Defendant Cecil Manus ("Cecil Manus") resides 
in the Southern District of New York and is the brother of 
Allen Manus. | | 

12. At all times material hereto, the defendants 
Richard C. PistelJ, Harris J. Ashton, C. Whitcomb Alden, Jr., 


Joseph P. Binns, William F. Downey, Weston E. Hamilton, William 


JA. 538 


P. Howe, Jr., J. Elroy McCaw, Edwin C. Donald and Lesite VW. 
Scott were directors of General Host. In addition to Messrs. 
Pistell and Ashton, defendants ahies. Howe and McCaw were also 
directors of Goldfield. 

—. 13. Armour & Company ("Armour") is a Delaware cor- 
poration with its principal place of business in Chicago, Illinois. 
On or about January 27, 1969, Armour had approximately 6.1 million 
shares of common stock and $32,645,600 in principal amount of 
4-1/2% convertible subordinated debentures outstanding and all of 
said securities were publicly traded. Armour was the second 
largest meat packer in the United States; for the year ending 
November 2, 1968 its sales'were in excess of twe billion dollars, 
and as at the same date it had a net worth of aperoximately 
$291,777,000, current asses of éverosiontely $340,356,000 (with 
cash of $41,200,000) and a curent ratio of 3.53 to l. 

14. Plaintiff Alan L. Spielman resides in Philadelphia, 
Pennsylvania, and made purchases of Armour securities as follows: 


100 shares on February 3, 1969 at $70.00 per share, total $ 7,046.00 


100 = * ” s 13, 1969 at $72.58 " m ” $ 7,308.76 
Grand Total: $14,354.76 


Pursuant to the General Host Exchange Ofer, in an exchange for 
his aforesaid Armour shares, plaintiff received $12,000 of 
General Host's 7% subordinated debentures due February 1994, 
plus 500 warrants, each warrant to purchase one share of General 
Host's common stock at $40.00 until January 31, 1979. The 
General Host securities received by Mr. Sp:elman were there- 
after sold at a loss of $6,102.68. In making his aforesaid 


purcnases,plaintiff relied on the integrity of the market in 


cia. 
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Armour and General Fist securities and on the Prospectus des- 


cribed below. 


L 
CLASS ALLEGATIONS 


15. Plaintiff is a proper representative of a class 

as defined by FRCP 23. The class consists of the following: 

(a) Those persons or entities who held Armour 
securities, either common stock or convertible deben- 
tures, prior to July 29, 1968, and exchanged them for 
General Host debentures and warrants pursuant to an 
Exchange Offer alleged hereinbelow and did not accept 
the Greyhound Cash Tender Offer alleged below) 

(b) Those persons or entities who purchased Armour 
securities, either common stock or convertible debentures, 
between July 29, 1968 and February 14, 1969, did not 
accept the Greyhound Cash Tender Offer, and exchanged 
them for General Host debentures and warrants issued 
pursuant to the said Exchange Offer, 

(c) Those persons or entities who purchased Armour 
securities between July 29, 1968 and February 14, 1969 
and held them without tendering them to either General 
Host or Greyhound, 

and all of whom sustained damages when they 
later sold or disposed of their securities at lower prices, 


or continued to hold them at lower values. All of the said 
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class members are similarly situated to plaintiff, and plain- 
tiff and the said class members all relied on the integrity 
of the market and the artificially maintained market prices 
of Armour securities and General Host common stock and/or on 
the consequent relative attractiveness of the General Yost 
debentures and warrants to be issued pursuant to the Exchange 
Offer, in comparison with a competing cash tender offer by 
Greyhound Corporation, and/or on the Prospectus and other 
published material, all as more particularly alleged below. 

16. The number of class members is at least 2,000. 

17. Plaintiff is an adequate representative of the 
class because he sustained damages and has the same interests 
as all the members of the class; his claims are typical of the 
claims of the members of the class, and he and his counsel will 
fairly and adequately protect the interests of the class. 

18. There are questions of law and fact common to the 
class, which predominate over any questions solely affecting 
individual members of the class. Among the questions of law and 
fact common to the class are (a) whether defendants concerted 
together, participated in, conspired to, or aided and abetted 
in the acquisition of control of Armour via an Exchange Offer 
and in connecticn therewith performed the acts and tran actions 
complained of herein; (b) whether defendants artificially in- 


flated the market price of General Host and Armour securities; 
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(c) whether defendants causea false or misleading information 
to be disseminated to plainciff, members of the class and other 
members of the general public; (d) whether defendants caused or 
permitted false and mislezding information to be included in a 
Prospectus dated January 30, 1969 containing the Exchange Offer 
by General Host for Armour's securities ; (@ the duty owed by de- 
fendants to menbers of the class; (f£) the resulting liabilities 
of defendants; (g) the measure of damages, and (h) the sevciabtes 
and impact of defendants' acts upon the market place. 

19. his class action is superior to other available 


methods for a fair and efficient adjudication of the controversy. 


COUNT I 
(Section 10(b) Exchange Act) 

20. Paragraphs 1 through 19 are realleged and in- 
enéeacatea hereby by reference. 

21. In or about July, 1968, defendants General Host, 
Pistell and Kleiner Bell learned that a block of Armour common 
stock was available for sale by Gulf & Western Industries, Inc. 
Thereafter, defendants General Host, Pistell, Ashton, Allen, Inc., 
Allen Co., Kleiner Bell, Lazar, Klein, Allen Manus and Cecil 
Manus ‘instal ioi together to form and formed a partnership, 
syndicate or group to purchase Armour securities from Gulf 
& Western, and to acquire control of Armour, (‘General Host cea’: 

22. Pursuant to the said purpose and common plan, 
General Host, acting through, and aided and abetted by defen- 


dants Pistell and Ashton, contractedto purchase 750,000 shares 


of Armour stock, which constituted approximately 12-1/2% of 
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said company's outstanding common stock as at August 12, 1968. 
A closing was conducted in August, 1968 with respect to 
150,000 shares and in October 1968 with respect to 600,000 shares. 
23. Prior to the last said closing, certain of the de- 
fendants who we.e part of the General Host Group, and certain 
entities or persons @ssociated with or controlled by them, 
purchased the following securities in the following approxi- 
mate amounts: 
General Host common stock - 19,300 shares 
Armour common stock - 29,400 shares 


Armour 4-1/2% convertible 
debentures (Armour debentures) $40,000 principal amount 


24. The General Host Group, together with other persons 
and entities, then entered into a conspiracy and plan to purchase 
a controlling block of Armour securities pursua.t *? an 
Exchange Offer to the public of General Host securities for 
Armour securities, and, pursuant to- said conspiracy and plan, in- 
tentionally, knowingly and wilfully, and using the mails and 
other instrumentalities of interstate commerce, used and em- 
ployed devices, schemes, and artifices to betvead, made untrue 
statements of material facts, and omitted to state material 
facts necessary to make the staten-nts made, in the light of 
the circumstances under which they were made, not misleading, 
and engaged in acts, practices and courses of business which 
operated and tended to operate as a fraud and deceit upon 


holders of securities of Armour, and upon purchasers and sellers 


of Armour securities, by engaging in and effecting transactions, 


acts and omissions alleged below. 
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25. Pursuant to the said conspiracy and plan and 
prior to the issuance of the General Host Exchange Offer, 
at least the defendants General Host, Pistell and Ashton, 
concealed the activities of the General Host Group from the 
public and the SEC by failing to file timely reports and 
amendments thereto with the SEC reporting General Host's 
acquisition of more than 10% of the common stock of Armour, 
and when such report and required amendments thereto were 
Filed, by failing to disclose their purpose to acquire con- 
trol over Armour, the existence and identity of the General 
Host Group, and the identities of beneficial owners of certain 
notes of General Host used to finance the purchase of Gulf & 
Western's Armour shares, the changes in aeubevahtp of the 
Group, the subsequent purchases of Armour shares, their con- 
tinuing purchases of Armour shares and of General Host stock, 
the nature of their continuing transactions and activities 
in Armour and General Host stceck, and the market therefor. 

26. Pursuant to said conspiracy and plan, General 
Host's intention to make the Exchange Offer was announced on 
or about December 23, 1968 and a registration statement and 
prospectus filed with the SEC on or about December 30, 1968, 
became effective January 30, 1969 to expire February 14, 1969. 
Under said Exchange Offer, for each share of Armour seiallions . 
stock or principal amount of Armour 4-1/2% convertible 
. subordinated debentures, required upon conversion to obtain 
one share of Armour common stock ($51.14 on January 30, 1969), 


the Armour owner was to receive $60 in principal amount of 


General Host 7% subordinated debentures due February 1994, 
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plus 2-1/2 warrants each giving the right to purchase one share 
of General Host stock at $40 until January 31, 1979 (all the said 
General Host securities hereinafter "General Host Securities 
Package"). The prospectus containing the Exchange Offer was 
disseminated by mail and other instrumentalities of commerce 
to the general public. 

27. On January 27, 1469, Greyhound Corporation, 
through a subsidiary, announced a competing offer to purchase 
Armour common stock for cash ("Greyhound Cash Tender Offer"). 
The Greyhound Cash Tender Offer was in effect from January 27 
through February 13, 1969 except that the price was changed from 
time to time as follows: $65 per share from January 27th through 
the early afternoon of January 30th; $70 per share from that 
point through February 9tn; $72 per share from February 10th 
‘through February 13, 1969. 


28. The announcement of the Greyhound Cash Tender 


Offer made it essential to the successful consummation of the 
General Host Group's plan and conspiracy that the Geneml Host 
Exchange Offer and the General Host Securities Package be made 
to appear more attractive to the public, in and of itself,anca 
in relation to the Greyhound Cash Tender Offer. 
29. Pursuant to the said conspiracy and plan, the 
General Host Group engaged in the following illegal transactions: 
(a) In January, 1969, Pistell caused the purchase 
of 3,300 shares of General Host through a nominee account, 
and caused Goldfield, of which he was also Chairman of the 


Board, to make an unlawful loan to him of the funds to 


‘ 
} 
i 
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effect such nominee purchase, which was for his own 
account; 

(b) Pistell and Ashton caused a joint venturer 
of Goldfield to purchase 7,200 General Host shares in 
January 1969 and guaranteed such joint venturer against 
loss. 

(c) In January and February 1969, Pistell caused 
an individual ally of General Host to bid for, and 
purchase, 13,300 General Host shares at prices betwee. 
$38-3/8 and $41 per share. 

(d) In February 1969, when Allen, Inc. and Allen 
Co. learned that a certain mutual fund was liquidating 
100,000 shares of General Host common stock, Allen Co. 
induced another fund to buy 28,100 shares of said block 
of shares through another broker-dealer on the New York 
Stock Exchange on February 11, 1969, without exacting 
the usual "block" discount from the then market price 
although there was thin trading volume on that day. 

(e) Defendants Allen Manus and Cecil Manus purchased 
or induced the purchase of 13,000 shares of Genera! Host 
stock on or about January 23, 1969. ( 

(f) Defendants General Host, Pistell and other de- 
fendants entered into a campaign to promote the desirability 
of the purchase of shares of General Host to large in- 
stitutional investors and other large investors, to 


artificially enhance the attractiveness of General Host 


securities as a speculation and/or investment, and to lull 
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existing shareholders into retaining their General Host 
securities. Said defendants participated in prepatation 
of misleading research reports which, on the surface, 
appeared to be impartial and objective, anc supplied 
material in interviews arranged by Allen, Inc. and Allen 
Co. with analysts and salesmen employed by a broker- 
dealer who published another misleadingly "irpartial"and disinteres 
ed research report, and in other ways, publicized the 
attractiveness of General Host securities without dis- 
closing their own roles. 
30. The aforesaid illegal and clandestine trans- 
actions and activities allegec in Paragraph 29 were intended by 
the General Host Group to and did artificially raise or maintain 
the price of General Host shares by, among other things, restricting 
the floating supply of said shares in the market; creating an 
appearance of market activity which was in reality the result 
of defendants’ activities in the generation of purchases which 
would not otherwise have been made or would have been made at 
lower prices and preventing the development of a free and true 
market for such shares by preventing large shareholders who 
were about to sell their stock from selling said stock in Che 
open market and inducing them instead, to make negotiated 
sales to the General Host Group or to persons who were desig- 
nated by said Group. 
31. It was essentia to the General Host Group's 


purpose to keep the General Host Exchange Offer attractive to 


the public, and to prevent members of the public who held 
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Amour securites or who had purchased them from tendering them 
to Greyhound, that the market price of Armour stock meet or 
exceed the Greyhound Cash Tender Offer prices. Pursuant to 
their said plan and conspiracy the General Host Group performed 
the following misleading acts and transactions to artificially 
inflate and maintain the price of Armour securities: 

(a) At Kleiner Bell's instance defendant 
Klein, who controlled Great American, caused Great Anexienn 
to buy a 25,000 share block of Armour stock at $7]. per share, 
$1.00 above the then price of the Greyhound Cash Tender Offer, 
and further caused such privately negotiated trade to be re- 
flected on the transactions of a public exchange to publicize 
the excessive price; 

(b) Defendant Kleiner Bell caused defendant Lazar 
to bid for ard purchase 2,700 Armour shares at prices above 
the Greyhound prices at the time. 

(c) On February 11 and 12, 1969 Kleiner Bell and 
Pistell knowing that Lazar did not have sufficient cash to 
make payment therefor, caused him to buy approximately 58,000 


shares of Armour stock bid for by Kleiner Bell at @ price above the 


a 
competing tender offcr. Pustell advised Lazar that Pistell 
would relieve him of the financial burden of said transaction, 
and said purchase was never paid for by Lazar, all being also 
in violation f margin regulations and other regulations with ¢ 
respect to the extension of credit to purchasers of securities. ‘ 
(d) On or betore February 13, 1969 when defendants 4 


Pistell, Allen, Inc. and Allen Co, learned that a block 


JA 548 


of approximately 50,000 Armour shares was either being thrown 
on the market, or was to be made available fees eanliee to 
Greyhound, or at least not tendered to General Host, said 
defendants arranged for the purchase ot said block by an 

ally of General Host through another broker for cash to 
prevent the depressing effect said sales would have on the 
market for Armour securities or to avoid the possibility that 
said shares would not be tendered to General Host pursuant to 
its offer. 

(e) On or about February 10, 1969, Lazar (who had 
no cash personally available to finance the purchase described 
in subparagraph (b) above), sent a telegram to an investment 
adviser to solicit the rejection of Grevhound's tender offer 
and offering to buy 170,000 Armour shares from two mutual 
funds managed by such adviser. On February 12tr General Host 
sent a telegram to the same investment adviser soliciting the 
said mutual funds to revoke their tenders to Greyhound of 
170,000 Armour shares. On o~ about the next day, General Host, 

Kleiner Bell and Allen, Inc. caused an advertisement to be pub- 
lished in The Wall Street Journal and other newspapers, indi- 
cating that deposits with Greyhound, pursuant to the Grey- 
hounc Cash Tender Offer, could be revoked at any time be- 
fore February 18, 1969. The aforesaid activ’ties were un- 
lawful attempts to defeat the Greyhound Cash Tender Offer. 


(f) On February 11, 1969 the defendants Gener 1] 


Host, Allen, Inc., Allen Co., Kleiner Bell, Allen Manus, Cecil 
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Manus and Pistell also induced large holders of Armour's common 
stock, to tender Armour shares by agreeing to purchase General 
Host warrants to be received by such large holders in ex- 
change for their Armour shares, while denying such preferen- 
tial treatment to other holders of Armour shares. 
(g) Allen, Inc., and Allen Co. caused Lazar to 
bid for, and purchase 50,600 shares held by an insurance 
company and its affiliated registered investment companies 
which said owners had decided not to tender to General Host, 
by offering the sellers cash for the Armour shares with an 
ostensible purchase by Lazar at prices above the then Grey- 
hound cash tender price, and then arranged for Lazar to be 
relieved of the financial burden by finding another buyer, and 
in fact, although the said shares had been “short-tendered" 
by Lazar and Weeden & Co. Inc., the original broker, General 
Host permitted Weeden to rescind on behalf of itself and 
Lazar. 
(h) Detendants Allen, Inc., Kleiner Bell and Lazar 
made cash bids on behalf of Lazar on or about February 7, 1969 
and February i0, 1969 for 170,000 Armour shares held by two 
investment companies. 
(i) The arrangments to purchase warrants described 
in subparagraph (f) hereinabove, the cash payment for 50,000 
shares described in subparagieph (d) hereinabove, and the 
cash bids for 170,000 shares desctibed in subparagraph (h) 
hereinabove, were preferential payments and benefits not made or 


offered to other Armour shareholders and not publicly 
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disclosed, omitted from the Exciunge Offer Prospectus and 


hot disclosed in any post-effective amendment to the Regis- 
tration Statement ov Prospectus. 
(j) Defendants General Host, Allen, Inc. and Kleiner 
-Bell caused false and misleading news and press releases 
and advertisements to be publicly disseminated on or about 
February 11, 1969 which misstated the progress of the 
General Host Exchange Offer + ith respect to the percen- 
tage and amount of Armour securities tendered up to that 
; ‘time, for the purpose of lending a false appearance of 
success to their attempt to gain control of Armour. 
® 32. The R-gistration Statement and Prospectus containing 


— the Exchange Offer filed and disseminated by General Host pursuant 


to the said plan and conspiracy was falseand misleading and omittec 
material facts in that: 
(a) with respect to past activities: 
(1) it failed to disclose to the public 
the above alleged pattern of defendants' manipu- 
‘ lation, inflation and retardation of the normal 
niocesses of the market in Armour and General Host 
securities; 

(2) it failed to disclose defeudants' above 
alleged interference and tampering with the integrity 
» ; and freedom of the market in General Host and Armour . 

Securities; 


(3) it omitted disclosure of « lawful preferen- 


tial treatment affordd large holders _© «ur securities; 
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(4) it failed to disclose the other unlawful 
activities of defendants alleged in this Count lI. 
{b) With respect to prospective situations reason- 
foreseeable, it omitted at least the following 
factors: 

(1) General Host's ability to effect a merger 
between General Host and Armour following the Exchange 
Offer; 

(2) General Host‘s compelling necessity to 
obtain the use of sawete or credit of Armour, or to 
obtain other assets, in order to meet its obligations 
under the debentures to be issued to Aruour securities 
holders pursuant to the Exchange Offer; 
(3) the possibility that if General Host 
would be unable to merge with Armour, it would 
not have the ability to pay the interest and other 
charges on the debentures to be issued by it in the 
exchange; 
(4) che various legal obstacles which 
might prevent or impede General Host from merging 
with Armour in the event of opposition from non- 
tendering Armour stockholders or members of the Armour 
board not under General Host's domination and control; and 
(5) the need to sell at a sacrifice the General 
Host position in Armour stock if unable to finance interest 
charges or other payments on the debentures issued to 


Armour securities holders. In fact, General Host 
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ultimately sold out its Armour seairities to Greyhound 


Corporation at a $50,000,000 loss. 

33. ° The defendants also further misled on public and 
the news media by filing reports with the SEC which failed to dis- 
close the above allged manipulative transactions, by failing to dis- 
close to the SFC chate aforesaid purchases and ownership of Armour 
and ‘General Host securities and by failing to disclose to the SEC 
the aforesaid unlawful guarantees’ and financing of the aforesaid 
unlawful purchases of Armour and General Host securities. 

34. Each of the defendants who comprised the General 
Host Group effected the transactions, acts and omissions alleged 
herein, knowing and wilfully intending that the said pcesssecions, 
acts and omissions would affect the integrity of the market, and 
artificially raise and maintain the market prices of anuiat 
Host securities, and would induce members of the pibite to purchase 
General Host securities, to continue to hold Armour securities, to 
purchase Armour securities, and to tender the said Armour securities 
to General Host instead of to Greyhound, sis each of the said de- 
fendants knew, or should have known, that the Registration State- 
ment, Prospectus, the filings, the newspaper reports, and other 
public statements were false and misleading, contained material 
omissions, and constituted acts, practices or courses of conduct 
which were illegal and designed to defraud and deceive and thdse de- 
fendants who were not members of the General Host Group, in 
eftecting or permitting the corporate actions by General Host 


as alleged above. knew or should have known the same or recklessly 


disregarded whether or not the Registration Statement, Prospectus 
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and aforesaid filings, reports and statements were false and 


misleading and designed to defraud. 
35. The General Host Group conspired and participated 

in and aided and abetted each other in performing the trans- 
actions and acts and omissions herein alleged. Thore individual 
defendants, other than those named as members of the General Host 
Group, participated in, aided or ghettad or; as' directors of 
General Host, were aware of all or parts of the aforesaid trans- 
actions, acts and omissions of the General Host Group, and par- 
ticipated in corporate acts of General Host to effect the same, 
or with knowledge that the said acts, transactions and omissions 
were being performed, failed to exercise their obligations and 
rights as directors of General Host to prevent the said corporate 
action. o 

) 36. The Exchange Offer was successful to the extent 
that General Host received sufficient shares and debentures of 
Armour under the Exchange Offer to give it approximately 50% of the 
common shares directly or through conversion of Armour debentures. 

37. In order to itncete the price of General Host 

securities after the expiration of the Exchange Offer and apparently 
pursuant to commitments made in the course of said conspiracy and 
plan and pursuant to said conspiracy and plan,when Kleiner Bell 
learned on ‘ip about February 17, 1969 that a registered invest- 
ment company had commenced a liquidation of its 70,000 share position 
in General Host, and had sold 7,300 of said shares on that date, and 


that the market in General Host had declined and to prevent a further 


decline in said market for General Host stock and a consequent decline 
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in the market for the General Host Securities Package which had 
been issued to many of Klciner Bell's clients, Kleiner Bell 
siccouaini that 60,100 of the said block of shares be purchased 
as follows: 45,000 shares by Great American through the direc- 
tion of th> defendant Klein; 10,000 shares for Allen Co.; 1,800 
shares for Lazar; 1,500 shares for Union Bank of Switzerland, 
which had become a member of the General Host Group; 1,800 
shares for another client of Kleiner Bell, and defendants Manus 
purchased or arranged for the purchase of 11,000 of General Host 
shares between February 28, 1969 and March 10, 1969. 

38. Plaintiff and other members of the class, in 
ignorance of the falsity of the reports, statements and docu- 
ments and the illegal activities described above, relied on the 
integrity of the market prices of Armour securities and Genera] 
Host shares and/or the Prospectus, either in holding or purchas- 
ing Armour securities and tendering their Armour securities to 
General Host, or continuing to hold purchased Armour securities 
without tendering them. 

39. Plaintiff and members of the class have suffered 
substantial damages and losses as a result of the wrongs herein 
complained of either by tendering their Armour shares and selling 
the securities in General Host received therefor at a loss, by 
holding said General Host securities at market values lower than 
their cost or the cash prices offered by Greyhound, and as to 


those who purchased Armour securities and did not tender them 
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to either General Host or Greyhound by selling or disposing of 

their Armour shares at a price lower than their purchase price. 
40. The General Host directors who are defendants 

herein were at all times material hereto controlling persons of 


General Host pursuant to Sectio.. 20 of the Exchange Act, 15 


U.S.C. §78t. 


COUNT IT 
(Section 17(a) of the Securities Act of 1933) 


41. Paragraphs 1 through 19 and Count I are 
realleged and incorporated by reference. 


42. On or about December 23, 1968, pursuant to said 


plan and conspiracy, defendant General Host announced its inten- 
tion to make the Exchange Offer. On or about December 30, 1968 
it filed with the SEC, its Registration Statement and Preliminary 
Prospectus covering the Exchange Offer of the General Host 
Securities Package. Said Registration Statement was declared 
effective on or about January 30, 1969, and the Exchange Offer 


and Prospectus became effective. Defendants Allen, Inc. and 


Kleiner Bell. acted as dealer managers for the Exchange Offer, 
which expired on or about Feoruary 14, 1969. 

43. The said Exchange Offer was one for the offer 
and sale of securities, and the Prospectus containing the Offer 
was disseminated by means and instruments of transportation and 
communication in inter-state commerce, and by the use of the 


mails, and constituted the knowing and intentional use by 
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defendants General Host, Pistell, Ashton, Allen, Inc. and 
Kleiner-Bell pursuant to said conspiracy and plan, of devices, 
schemes, and artifices to defraud, the obtaining of property 
or money by means of untrue statements, misstatements or omis- 
sions_of material facts or omissions to state material facts, 
required to make other statements made in the light of circum- 
stances under which they were made not misleading, and the 
engagement in transactions and practices and a course of busi- 
ness which operated and would operate as a fraud and deceit 
upon purchasers of such securities. 
44. In the said offer and sale,.via the Prospectus, 
of the General Host Securities Package to purchasers and pros- 
pective purchasers thereof, including holders of Armour common 
stock and Armour convertible debentures, and in pursuance of 
said conspiracy and plan, the said defendents named in para- 
graph 43 above, made misleading statements in and omitted 
material facts from said Prospectus, including, but not Limited 
to: 
a) Existence of the partnership, syndicate or group 
described in paragraph 21} 

b) The making of false filings, 4s described in 
paragraph 25; 

ce) The artificial raising and maintenance of the 
market price of the General Host Securities Package, pur- 
suant to the transactions and activities described in 
paragraphs 29 and 30; 


d) The artificial raising and maintenance of the 


market price of Armour common stock relative to Greyhound's 
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increasing cash tender offer prices, the tampering with 
_the integrity of the market in Armour securities, the 
intention of the General Host Group to make false and 
misleading announcements, news relcases and advertise- 
__ments, the preferences and benefits granted and to be 
granted to certain Armour shareholders silk Stated to 
other public hievibiale shareholders, all as alleged in para- 
graph 31, the risk factors alleged in paragraph 32(b), 
the plans and intention of the General Host group to 
artificially maintain the price cf General Host Securities 
Package sold to them, their associates and affiliates as 
alleged in paragraph 37, and the other unlawful activities 
of defendants alleged in this complaint. 
COUNT III 
(Section 14(e) of the Exchange Act 

45. Paragraphs 1 through 19 are realleged and incor- 
porated herein by reference. 

46. Pursuant to an Exchange Offer and a request for 
invitations for tenders of Armour securities made by General 
Host, and a solicitation of Armour security holders in opposi- 
tion to Greyhound's Cash Tender Offer and request for an invita- 
tion for tenders of Armour securities, defendant General Host 
and the other defendants named above, made untrue statements of 
wcneink facts and omitted to state material facts necessary in 
order to make statements made in the said General Host Prospectus 
and in public announcements and advertisements, and otherwise, in 


the light of circumstances under which they were made, not 
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misleading, as alleged herein in Counts I and IJ, which are 
realleged and incorporated herein by reference. 

COUNT Iv. 
(At Common Law) 

47. The allegaticns of paragraphs 1 through 19, and 
of Counts I and II, are realleged and incorporated by reference. 

48. The defendants made the above alleged false rep- 
resentations and misleading statements in the Prospectus, and 
newspaper releases and advertisements and research reports, 
knowing and intending that the members of the public would rely 
on them, and would be induced 2reby to hold their Armour 
securities and purchase Armour securities, and refrain from 
tendering them to Greyhound and tender them to General Host in 
exchange for the General Host Securities Package, or continue 
to hold their Armour securities without tendering them to 
either Greyhound or General Host. 

49. The defendants knew that the statements they 
made to the public in the Prospectus and in the newsp2per adver- 
tisements and releases and research reports, were false and mis- 
leading, 2nd omitted material facts, or the defendants were aware 
of facts which put them on notice that the same were false and 
misleading, or the defendants made the aforesaid statements reck- 
lessly and carelessly, without knowing whether they were true or 
false. 

50. The plaintiff and members of the class, in con- 


rr 


tinuing to hold their Armour securities and exchanging them 


JA 559 


under the Exchange Offer, or in purchasing Armour securities and 
exchanging them under the Exchange Offer, or in purchasing said 
securities and continuing to hold them, relied on the truth of 

the Prospectus, advertisements, filings, releases and reports so 
published or caused to be published, and sustained damages thereby. 
icc 51. The General Host Group and other defendants acted 
intentionally, wantonly and recklessly in complete disregard 

of the damage which might be and was caused to the class members 


by their illegal activities alleged herein and are liable thereby 


in punitive damages on this count of the complaint. 


WHEREFORE, plaintiff prays for jucgment: 

(a) Awarding plaintiff and all members cf the class 
damages for the wrongs herein complained of, together with 

 abibeton damages under Count IV hereof; 

(b) Awarding plaintiff the costs and expenses of the 
litigacion, including reasonable counsel and accounting fees; 
and 

(c) Granting such other and further relief as may 
be just. 


Dated: New York, New York 
June 29, 1973 


He 58 WEISS 
By_ — a ee ae 


A Member of the Firm 
Attorneys for Plaintiff 
One Pennsylvania Plaza 
lew York, N.Y. 10001 
(212) 594-5300 
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SOUTHERN DISTRICT OF NEW YORK 


ALAN L, SPIELMAN, 


Plaintiff 73 CIV. 573 
(E. W.) 
against 
GENERAL HOST CORPORATION, RICHARD C. DEFENDANT PISTELL'S 
PISTELL, HARRIS J. ASHTON, C. WI" T TCOMB ANSWER TO AMENDED 
ALDEN, JR., JOSEPH P. BINNS, WLL_1AM COMPLAINT 


F, DOWNEY, WESTON E. HAMILTON, WILLIAM 
P, HOWE, JR., J. ELROY McCAW, EDWIN C. 
McDONALD, LESLIE W. SCOTT, ALLEN & 
COMPANY, INC., ALLEN & COMPANY, KLEINER, 
BELL & CO., INC., SEYMOUR M. LAZAR, 
EUGENE V. KLEIN, ALLEN MANUS, CECIL 
MANUS, and GREAT AMERICAN INSURANCE 
COMPANY , 


Defendants 


Defendant Richard C. Pistell, by his attorneys, Havens, 
Wandless, Stitt & Tighe, as and for his answer to the amended com- 
plaint, respectfully sets forth and alleges as follows: 


ANSWERING THE "ALLEGATIONS COMMON 
TO ALL COUNTS" 


1. Denies knowledge or information sufficient to forma 
belief as to the truth of the allegations contained in paragraph 
"1 ."" of the amended complaint. 

2. Admite each and every allegation contained in para- 


raph "2." of the amended complaint. 
8 


3. Denies each and every allegation contained in para- 


h "3."" of the amended complaint, except admits that he was 


1965 


grap 


Chairman of the Board of Directors of General Host from May, 
through May, 1970, Chairman of the Board of Directors of Goldfield 
from in or about 1961 through December 31, 1969, and during a part 


of that time held a* least one other executive position with 


Goldfield. 
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4. Denies knowledge or information sufficient t. form 
a belief as to the truth of the allegations contained in paragraph 
"4." of the amended complaint, except admits, upon information and 
belief, Ashton became Chairm.n of the Board of General Host in or 
about June, 1970, and was Fiesident of General Host from some time 
in 1967 up until May, 1970. 

5 Denies knowledge or information sufficient to form 
a belief as to the truth of the allegations contained in paragraph 
"Ss " and "6."' of the amended complaint except admits, upon informa 
tion and belief, that Allen & Co. and/or Allen & Co., Inc. main- 
tained offices in New York City, was a broker-dealer, and served as 
co-dealer/manager with sinebe: th the Host exchange offer for Armo 
securities. 

6. Denies knowledge or information sufficient to form 
a belief as to the truth of the allegacions contained in paragraph 
'7."" of the amended complaint, except admits, upon information and 
belief, that Kleiner Bell was a broker-dealer which maintained 
offices in Beverly Hills, California, and acted as co-dealer/manage 
in connection with the “ost exchange offer for Armour securities. 

7. Denies knowledge or information sufficient to form 
a belief as to the truth of she allegations contained in paragraph 
"8." of the amended complaint. 

8. Denies knowlecge or information sufficient to form 
a belief as to the truth of the allegations contained in paragraph 
"9." of the amended complaint, except admits, upon information and 
belief, that Klein was Chairoan of the Board and/or Chief Executive 


Officer of National General. 
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9. Denies knowledge or information sufficient to form 
a belief as to the truth of the allegations contained in paragraph 
"10." and "11." of the amended complaint. 

10. Denies knowledge or information sufficient to form 
a belief as to the truth of the allegations contained in paragraph 
"12." of the amended complaint, except admits, upon information an 
belief, that during various periods of time the individual defend- 
ants referred to therein were directors of General Host and that 
Pistell, Ashton, Alden, Howe and McCaw were, during the same or 
similar periods of time, also directors of Goldfield. 

11. Denies knowledge or information sufficient to form 
a belief as to the truth .f the allegations contained in paragraph 
"13." of the amended complaint, except admits, upon information an 
belief, that Armour maintains a place of business in Chicago, 
Illinois, that in or about 1969 Armour had approximately 6.1 milli 


shares of common stock outstanding, and that said shares were pub- 


—————_}——————«€- 


licly traded. 
12. Denies knowledge or information sufficient to form 
a belief as to the truth of the allegations contained in paragraph 


"14." of the amended complaint. 


ANSWERING THE "CLASS ALLEGATIONS" 
13. Denies knowledge or information sufficient to form 
a belief as to the truth of the allegations contained in paragraph 
"15.", "16.", "17.", "18.", and "19." of the amended complaint, 
except denies all such allegations insofar as they refer to or imp 


any wrong” ing on the part of Pistell. 


—_<_—_—_—_ > —_——. 
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ANSWERING COUNT I OF THE AMENDED COMPLAINT 


14. Repeats, reiterates and realleges with resp. *t to 
the allegations contained in paragraph "96."" of the amended com- 
plaint each and every admission and denial heretofore made to the 
allegations contained in paragraphs ")." through "19." inclusive 
of the amended complaint, with the same force and effect as if the 
same were hereinafter more fully set forth at length. 


15. Denies each and every allegation contained in para- 


=) 


graph "21." of the amended complaint, except admits, upon informati 
and belief, that at some time in 1968 Kleiner Bell indicated to 
General Host that Gulf & Western might be willing to sell its bloc 
of Armour common stock. 

16. Denies each and every allegation contained in para- 
graph 22." of the amended complaint, except admits that General 
Host agreed to purchase 750,000 shares of Armour common sti * from 
Gulf & Western and that a purchase of such shares by General Host 
was completed in the latter part of 1968. 

17. Denies knowledge or information sufficient to form 
a telief as to the truth of the allegations contained in paragraph 
93." of the amended complaint, except denies that Pistell —— 


ny of the securities alleged therein. 


18. Denies each and every allegation contained in para- 


graphs "24," and "25." of the amended complaint. 

19. Denies each and every allegation contained in para- 
graph "26." of the amended complaint, except admits that General 
Host announced an exch: age offer for .. nour s*curities at the end 


of 1968, that General Host filed a registration statement and pre- 


liminzry prospectus concerning ¢t same with the SEC, that such 
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registration statement was declared effective, that the said 
exchange offer expired in or about February, 1969, and respectfull 
refers the Court at the time of trial to the documents referred to 
therein for the actual terms and provisions thereof. 

29. Denies knowledge or information sufficient to form 
a belief as to the truth of the allegations contained in paragraph 
"27."' of the amended complaint, except admits that Greyhound an- 
nounced a tender offer to purchase Armour common stock for cash, 
that such offer was in effect until some time in February, 1969, 
and respectfully tefers the Court at the time of trial to the 


actual‘terms and provisions of such offers and the announcements 


of Greyhound reflecting che came. 

21. Denies each and every allegation contained in para- 
graph "28."' of the amended complaint. 

22. Denies each ana every allegation contained in para- 
graph "29." of the amended complaint insofar as the same apply to 
Pistell, denies, upon information and belief, all such allegations 
insofar as they apply to General Host and Ashton, and denies know- 
ledge or information sufficient te form a belief as to the truth o 
such allegations j.sofar as tl.ey apply cto the other defendants. 

23. Denie cach and cvery allegation contained in para- 
ie h "30." of the amended complaint. 

24. Denies each and every allegation contained in para- 
grap” "31."' of the amended complaint insofar as the same apply to 
Pistell, denies, upon information end belief, all such Ai 


insofar as they apply to General Host end Ashton, and denies know- 


ledge or information as to the truth of such allegations insofar as 


they apply to the other defendants. 
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25. Denies each and every allegation contained in para- - 
graph "32." of the amended complaint. 


26. Denies each and every allegation contained in para- 


| graph "33." of the amended complaint insofar as the same apply to 


Pistell, Ashton, General Host and the other individual defendant j. 
directors of General Host, and denies knowledge or information 
sufficient to form a belief as to the truth of such allegations 
insofar as they may wnly to the other defendants. 

27. Denies each and every allegation contained in para- 
graph "34."" of the amended complaint. 

28. Denies each and every allegation contained in para- 
graph "35." of the iii complaint, except denies knowledge or 
information sufficient to town a belief as to the truth of such 
allegations insofar as they apply to the individual defendants 
"other than those named as principals of the General Host 
Group...". 

29. Denies each and every allegation contained in para- 
graph "36."' of the amended complaint, except admits that there cam 
a point in time when General Host had acquired more than 50% of th 
ec-mon stock of Armour. 

30. Denies each and every allegation conteined in para- 
graph "37." of the amended complaint insofar as the same apply to 
Pistell, and denies knowledge or information sufficient to form a 
belief as to the truth of such allegations insofar as they apply t 
the activitics of other defendants, including Kleiner Bell, Klein, 


Alien & Co., Lazar, and Cecil and Allen Manus, . 


4 
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31. Denies each and every allegation contained in para- 
graphs "38."" and "39."" of the amended complaint. 

32. Denies knowledge or information sufficient to form 
belief as to the truth of the allegations contained in paragraph 
"40."' of the amended compJaint, and respectfully refers all ques- 
tions of law raised therein to this Court fur determination at the 


time of trial. 


ANSWERING COUNT II OF THE AMENDED COMPLAINT 


33. Repeats, reiterates and realleges, with respect to 
the allegations eantalead in paragraph "41."' of the amended com- 
plaint, each and every admission and denial heretofore made to the 
allegations contained in paragraphs "1." through "19."" and Count I 
inclusive of the amended complaint, with the same force and effect 
as if the same were hereinafter more fully set forth at length. 

34. Denies each and every allegation contained in para- 

graph "42." of the amended complaint, except admits that General 
Host announced an exchange offer for Armour sccurities in or about 
late December, 1963, that it filed a registration statement and 
preliminary prospectus relating thereto, that some time in 1969 th 
said registration statement, prospectus and exchange offer became 
"effective", that defendants Allen & Co. and Kleiner Bell acted as 
co-dealer/managers with respect to suct hange offer, and that the 
same expired in or about February, 1969. 


35. Denies each and every allegation contained in para- 


graphs "43."" and "44,' 


of the amended complaint. 


4 
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ANSWERING COUNT III OF THE AMENDED COMPLAINT 


36. Repeats, reiterates and realleges with respect to 
the allegations contained in paragraph "45." of the amended com- 
plaint, each and every admission and denial heretofore made to the 
allegations contained in paragraphs "1." through "19." inclusive 
of the amended complaint with the same force and effect as if the 
same were hereinafter more fully set forth at length. 

37. Denies each and every allegation contained in para- 


graph "46." of the amended complaint. 


ANSWERING COUNT IV OF THE AMENDED COMPLAINT 
38, Repeats, reiterates and realleges with respect to 
the allegations contained in paragraph "47." of the amended com- 
plaint each and every admission and denial heretofore made to the 


* and Counts 


allegations contained in paragraphs "1," through "29," 
I and II inclusive of the amended complaint, with the same force 

and effect as if the same were hereinafter more fully set forth at 
length, 

39. Denies each and every allegation contained in para- 
graphs "48.", "49.", "50." and "51." of the amended complaint inso 
far as the same apply to defendant Pistell, denies, upon informatian 
and belief, 211 such allegations insofar as they apply to defendants 
General Host and Ashton, and denies knowledge or information suffi 
cient to form a belief as to the truth of all such allegations insq- 


far as they apply to the other defendants. 


AS AND FOR A FIRST AND COMPLETE AFFIRMATIVE 


DEFENSE sees 
40. The complaint fails to set forth claims against 


Pistell upon which relief can be granted. 
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AS AND FOR A SECOND AND COMPLETE 
AFFIRMATIVE DEFENSE 


41. Plaintiff is barred from bringing and maintaining 


this action by virtue of applicable principles of equity, includin 


laches, waiver and estoppel. 


AS AND FOR A THIRD AND C’ (PLETE 
AFFIRMATIVE DEFENSE 


42. Plaintiff is barred from maintaining this action by 
reason of the applicable statutes of isivehins, 

AS AND FOR A FOURTH AND COMPLETE 

AFFIRMATIVE DEFENSE 
43. This action may not be maintained since there are 
other actions pending, commer.:ed prior in time, in the United Statas 
District Court for the Southern District of New York, including 
"Mesh v. Goldfield, et al" and "Securities and Exchange Commission 
v. ~eneral Host, et ai", involving ‘dentical or similar issues, 
identical and/or simi’ar parties, and in which, in part, relief of 
the same or similar nature has already been requested. 


AS AND FOR A FIFTH AND COMPLETE 
AFFIRMATIVE DEFENSE 


44, That at all relevant times alleged in the amended 

|} complaint Pistell acted in gooc faith and diligently and prudently 
dischzeged his duties as an officer and director of General ‘Yost 
anv Coldfield and at no time knowingly committed or omitted to 
commit any acts which acts or omissions are alleged herein to have 
resulted in violations of federal securities laws or which are 


alleged to be actionable at co-=on law. 


AS AND FOR A SIXTH AND COMPLETE JA 569 
AFFIRMATIVE DEFENSE 


45. That at all relevant times alleged in the amended 
complaint, Pistell, particularly with regard to matters of compli- 
ance with the applicable rules and regulations of the Securities 
and Exchange Commission and the Acts of 1933 and 1934, acted upon 
and puz at to the advice, instructions and guidance of legal 
counsel. 


AS AND FOR A SEVENTH AND COMPLETE 
AFFIRMATIVE DEFENSE 


46. Sections 14(d) and (e) of the Securii.s and Exchange 
Act of 1934, and the pertinent rules and regulations of the Secur- 
ities and Exchange Commision promulgated t’.>reunder, are uncorsti- 
tutional per se and unconstitutional as applied’ sein to defendan 
Pistell upon the grounds that such sections and the rules and regu 
lations promulgated thereunder contsin languay.s which is vague and 
ambiguous and which does not properly define the retuired standard 
of conduct or give notice as to what conduct or lack of conduct is 
permissible or proscribed thereunder and, as a result, violates du 


process of law. 


WHEREFORE, deiendant Richard C. Pistell demands judgment 


dismissing the complaiut as to him, on the merits and with prejudice, 


altogether with the costs and disbursements of this action. 


Dated: New York, N. Y. 
July 18, 1973 

HAVENS, WANDLE STLiT & TIGHE 
Attorneys for D.-endant 

Richard C. Pistell 
99 Park Avenue 
New York, N. Y. 10016 

/ J 
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ALLAN L. SPEILMAN, 
Plaintiff, 


- against - 3 
Index No. 
GENERAL HOST CORPORATION, RICHARD C. : 73 Giv. 5T3 
PISTELL, HARRIS J.ASHTON, C. WHITCOMB 
ALDEN, JR., JOSEPH P. BINNS, WILLIAM F; 
DOWNEY, WESTON E, HAMILTON, WILLIAM P. 
HOWE, JR., J. ELROY McCAW, EDWIN C. : ANSWER OF 
McDONALD, LESLIE W.SCOTT, ALLEN & COM- ALLEN & COMPANY 
PANY, INC., ALLEN & COMPANY, KLEINER, : TO THE AMENDED 
BELL & CO., INC., SEYMOUR M.LAZAR, COMPLAINT 
EUGENE V. KLEIN, ALLEN MANUS, CECIL : 
MANUS, and GREAT AMERICAN INSURANCE 
COMPANY, : 
Defendants, 


UNITED STATES DISTRICT COURT 


ALLEN & COMPANY (hereinafter referred to as 
"ALLEN" ) answering the amended complaint, by its 


attorneys, HOLTZMANN, WISE & SHEPARD, alleges as follows: 


1. Admits the allegations of paragraphs 2 and 


6 of the amended complaint. 


2. Denies the allegations of paragraphs 1, 
15, 16, 17, 18, 19, 21, 22, 23, 24, 25, 26, 28 and 29, 30, 
31, 32, 33, 34, 35, 37, 38, 39, 42, 43, 44, 46, 48, 49, 50, 


51 of the amended complaint. 


3. Denies the allegations of paragraph 36 of 
the amended complaint except admits that at some point in 
time, General Host acquired more than 50% of the Common 


Stccek of Armour 


4. Denies knowledge or information sufficient 
to form a belief as to the allegations of paragraphs 8, 10, 
11, 14, 27 and 40 of the amended complaint. 


5. Denies knowledge or information sufficient 


to form a belief as to the allegations of paragraph 3 of 


JA 571 
the amended complaint except admits that Pistell was 


Chairman of the Board of Directors of General Host from 
May, 1965 through February, 1969 and was Chairman of the 
Board of Directors of Goldfield from July, 1961 through 
February, 1969, and that at various times during that 


period he held other executive positions with Goldfield. 


6. Denies knowledge or information sufficient 
to form a belief as to the allegations of paragraph 4 of 
the amended complaint except admits that Ashton was 4 
director of General Host from May, 1965 through February, 
1969 and was President of General Host from December, 1967 
through February, 1969. 


7. Denies the allegation of paragraph 5 of 


the amended complaint which stutes that Allen "served as 


investment banker to General Host......" 


8. Denies knowledge or information sufficient 
to form a belief as to the allegations of paragraph 7 of 
the amended complaint except admits that Kleiner Bell was 
registered with the SEC as & broker-dealer at some period 
of time and that it served "as co-dealer manager with 
Allen Inc. of the General Host exchange offer for Armour 


securities". 


9. Denies knowledge or information sufficient 
to form a belief as to the allegations of paragraph 9 of 
the amended complaint except admits that Klein was Chairman | 
of the Board of Directors and Chief Executive officer of 
National General during some of 1968 and 1969, that he 
served as a Director and Chairman of the Finance Committee 


of Great American during some part of 1969, and was a 


participant in the K & S investing partnership. 
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10. Denies knowledge or information sufficient 


to form a belief as to the allegations of paragraph 12 of 
the amended complaint except admits that some or all of the 
defendants specified therein were directors of General 


Host and of Goldfield during some part of 1968 and 1969. 


ll. Denies knowledge or information sufficient 
to form a belief as to the allegations of paragraph 13 of 
the amended complaint that "all of said securities were 


publicly traded". 


FIRST AFFIRMATIVE DEFENSE 


12. The amended complaint feils to state a 


claim against ALLEN, upon which relief can be granted. 
SECOND AFFIRMATIVE DEFENSE 


13. Plaintiff is barred from bringing this 


action by virtue of the applicable statutes of limitations. 


WHEREFORE, ALLEN & COMPANY demands judgment 


dismissing the amended complaint as against 4t, with costs. 


August 1973 


By: ) —— = ie ~ 


Norman Solovay 
(A Member of the-Firm) 


Attorneys for Defendant 
Allen & Company 

30 Broad Street 

New York, New York 10004 

(212) 747-5500 


HOLTSMANN, WISE & SHEPARD 


ALLAN L. SPEILMAN, 


UNITED ©" “ES DISTRICT COURT JA 573 


SOUTHERN D.STRICT OF NEW YORK 


Plaintiff, : 
- agains’ - $ 
Index No. 

GENERAL HOST CORPORATION, RICHARD C,: 73 Civ. 573 
PISTET.L, HARRIS J. ASHTON, 
C.WHITCOMB ALDEN, JP,, JOSEPH P. 
RINNIS, WILLIAM F.DOWNEY, WESTON E. 
HAMILTON, WILLIAM P. HOWE, JR., J. : ANSWER OF 
ELROY McCAW, EDWIN C.McDONALD, ALLEN & COMPANY, 
LISLIE W.SCOTT, ALLEN & COMPANY, INC.: INC. 
ALLEN & COMPANY, KLEINER, BELL & CO., TO THE AMENDED 
INC. ,SEYMOUR M.LAZAR, EUGENE V.KLEIN: COMPLAINT 


ALLEN MANUS, CECIL MANUS, and GREAT 
AMERICAN INSURANCE COMPANY, : 
Defendants, 


ALLEN & COMPANY, INC, (hereinafter referred to 
as "ALLEN, INC.") answering the amended complaint, by its 


attorneys, HOLTZMANN, WISE & SHEPARD, alleges as follows: 


1. Admits the allegations of paragraphs 2 and 


6 of the amended complaint. 


2. Denies the allegations of paragraphs 1, 15, 
16, 17, 18, 19, 22, 22, 23; 24, 25, 26, 28 and 29, 30, 31, 
32, 33, 34, 35, 37, 38, 39, 42, 43, 44, 46, 48, 49, 50, 51 


of the amended complaint. 


3. Denies the allegations of paragraph 36 of 
the amended compiaint except admits that at some point in 
time, General Host, acquired more than 50% of the Common 


Stock of Armour. 


hk, Denies knowledge or information sufficient 
to form a belief as to the allegations of paragraphs 8, 
10, 11, 14, 27 and 40 of the amended complaint. 


5. Denies knowledge or information sufficient 


to form a belief as to the allegations of paragraph 3 of 
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the amended complaint except admits that Pistell was 


Chairman of the Board of Directors of General Host from 
May, 1965 through February, 1969 and was Chairman of the 
Board of Directors of Goldfield from July, 1961 through 
February, 1969, and that at various times during that 

period he held other executive positions with Goldfield. 


6. Denies knowledge or information sufficient 
to form a belief as to the allegations of paragraph 4 of 
the amended complaint except admits that Ashton was a 
director of General Host from May, 1965 through 
February, 1969 and was President of General Host from 


December, 1967 through February, 1969. 


7. Denies the allegation of paragraph 5 o? 
the amended complaint which states that Allen Inc. 


“served as investment banker to General Host..... 


8. Denies knowledge or information sufficient 
to form a belief as to the allegations of paragraph 7 of 
the amended complaint excep! admits that Kieiner Bell 
was registered with the SEC as a broker-dealer at some 
period of time and that it served "as co-dealer manager 
with Allen Inc. of the General Host exchange offer for 


Armour securities." 


9. Denies knowledge or informatio. sufficient 
to form a belief as to the allegations of paragraph 9 of 
the amended complaint except admits that Klein was 
Chairman of the Board of Directors and Chief Executive 
officer of National General during some of 1968 and 1969, 
that he served as a D‘rector and Chairman of the Finance 
Committee of Great American during some part of 1969, and 


was a participant in the K & S investing pertnership. 


“ e 
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10. Denies knowledge or 4nformation sufficient 


to form a belief as to the allegations of paragraph 12 of 
the amended complaint except admits that some or all of 
the defendants specified tuerein were directors of General 


Host and ~*~ © ‘dfield during some part of 1968 and 1969. 


13 Denies knowledge 2r information sufficient 
to form a belief es to the allegations of paragraph 13 of 
the amended complaint that “all of said securities were 


publicly traded”. 


FIRST AFFIRMATIVE DEriuSE 


12. The amended complaint fails to state a 


claim against ALLEN, INC, upon which relief can be granted. 
SECOND AFFIRMATIVE DEFENSE 


13. Plaintiff is barred from wringing this 


action by virtue of the applicable statutes of limitations. 


WHEREFORE, ALLEN & COMPANY, INC. demands 
judgment dismissing the amenaed complaint as against it, 
with costs. 


August 1973 
} 


HOLTZMANN, -WISE & SHEPARD 


By: | L. >, 
Norman Solovay 
| 


(A Member of the Firm) 


Attorneys ‘for Defendant 
Allen & Company,Inc. 

30 Broad Street 

New York, New York 10004 

(212) 747-5500 


UNITED STATES DISTRICT COURT 
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ALAN L. SPIELMAN, 


Plaintiff, : 
$ AMENDED ANSWER OF 


against : GENERAL HOST CORPORATION, 
: ASHTON, HAMILTON, ALDEN, 
GENERAL UST CORPORATION, RICHARD $ BINNS, SCOTT, AND HOWE 
C. PISTELL, HARRIS J. ASHTON, $ TO AMENDED COMPLAINT 
C. WHITCOMB ALDEN, JR., JOSEPH P. $ 
BINNS, WIILIAM F. DOWNEY, WESTON 3 73 Civil 573/EW 
E. HAMILTON, WILLIAM P. HOWE, JR., $ 
J. ELROY McCAW, EDWIN C.: McDONALD, 
LASLIE W. SCOTT, ALLEN & COMPANY, 
INC., ALLEN & COMPANY, KLEINER, 
BELL & CO., INC., SEYMOUR M. LAZAR, 
EUGENE V. KLEIN, ALLEN MANUS, CECIL 
MANUS and GREAT AMFRICAN INSURANCE 
COMPANY, 
Defendants. $ 
ee eee Bee 6 nee ee ee ee 8 


Defendants General Host Corporation ("Host"), Harris J. 
Ashton ("Ashton"), Weston E. Hamilton ("Hamilton"), C. Whitcomb 
Alden, Jr. ("Alden"), Joseph P. Binns ("Binns"), Leslie W. Scott 
("Scott"), and William P. Howe, Jr. ("Howe"), by their attorneys, 
Lovejoy, Wasson, Lundgren & Ashton, for their amended answer to 
the amended complaint: 


1. Deny each and every aJlegation of paragraph l, ex- 


cept acknowledge that ple'ntiff invokes jurisdiction under Section 


27 of the Securities Exchange Act of 1934 (15 U.S.C. Section 77aa) 


and Section 22 of the Secur‘ties Act of 1933 (15 U.S.C. Section 


77b) and the principle of pendent jurisdiction, and the proce lure 


sss sess ssessss-sseshtnsnsenssessesss 
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of Rule 23 of the Federal Rules of Civil Procedure. 

2. Admit each and every allegation of paragraph 2. 

3. Deny that they have knowledge or information suffi- 
cient to form a belief as to the truth of each and every allega- 
tion of paragraph 3, except admit that defendant Richard C. Pistell 
("Pistell") was Chairman of Host's Board of Directors from May, 
1965, through May, 1970, and Chairman of the BoarJl of Directors of 
The Goldfield Corporation ("Goldfield") from some time in 1961 
through December 30, 1969, and during a part of that time held at 
least one other executive position with Goldfield. 

4. Deny each and every allegation of paragraph 4, except 
admit that Ashton resides in Greenwich, Connecticut, maintains an 
office in the Southern District of New York, and was President of |; 
Host from December, 1967, through May, 1970, and thereafter 
Chairman of the Board of Directors of Host. 

5. Deny that they have knowledge or information suffi- 
cient to form a belief as to the truth of each and every allega- 
tion of paragraph 5, except edmit that Atlen & Co., Inc. served as 
co-dealer-manager with respect to the Host ex iange offer for 
Armour and Company ("Armour") securities. 

6. Deny that they have knowledge or information suffi- 
cient to form a belief as to the truth of euch and every allegatio 
of paragraph 6. 

7. Deny that they have knowledge or information suffi- 
cient to form a belief as to the truth of each and every allegatioc 


of paragraph 7, ex ~pt admit that Kleiner, Bell & Co., Inc. was a 


+ 
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co-dealer-manager with Allen & Co., Inc. of the Host exchange offer 
for ‘svmanae securities. 

8. Deny that they have knowledge or information suffi- 
cient to form a belief as to the truth of each and every allegation 


of paragraph 8. 


9. Deny that they have knowledge or information suffi- 
cient to form a belief as to the truth of each and every allegation 
of paragraph 9, escept admit that defendant Eugene V. Klein was an 
executive acthous of National General Corporation. 

’ 10.- Deny that they have knowledge or information suffi- 
cient to form a belief - to the truth of each and every allegation 

| of paragraphs 10 and ll. 

11. Deny each and every allegation of paragraph 12, 
except admit that at certain times the persons mentioned held the 
positions indicated. 

12. Deny that they have knowledge or information suffi- 
cient to form a belief as to the truth of each and every allegation 
of paragraph 13, except deny that the principal place of business 
of Armour is located in Chicago, Iliinois, and admit that on or 
about January 27, 1969 Armour had approximately 6,100,000 shares of 
common stock. 

13. Deny that they have knowledge or information suffi- 
cient to form a bclief as to the truth of each and every allega-~ 
tion of paragraph 14. 

14. Deny each and every allegation of paragraphs 15, 


16, 17, 18 and 19. 
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15. With respect to paragraph 20, repeat each and every 
response to each and every allegation of paragraphs 1 through 19. 

16. Deny each and every allegation of paragraph 21, 
except admit that in or about July, 1968, Host learned that a bloc 
of Armour common stock was available for sale by Gulf & Western 
Industries, Inc. 

17. Deny each and every allegation of paragraph 22 ex- 
cept admit that Host purchased 150,000 shares of Armour stock in 
August, 1968, and 600,000 shares of Armour stock in October, 1968, 


and that the total of 759,000 shares constituted approximately 


Fatale of Armour's outstanding common stock. 


18. Deny each and every allegation of paragraphs 23, 24, 
19. Deny each and every allegation of paragraph 26, ex- 
cept admit that Host announced on or about December 23, 1968 its 


intention to make an exchange offer, and that a registration state- 


Commission on or about December 30, 196% and that said exchange 


offer became effective January 30, 196° and expired on February 14, 


ne and prospectus were filed with the Securities and Exchange : 
we and that under said exchange offer for each share of Armour 
common stock or principal amount of Armour 4-1/2% convertible sub- 
ordinated debentures, required upon conversion to obtain one share te 


of Armour common stock, the Armour owner was to receive $60 in 


1994, plus 2-1/2 warrants each giving the right to purchase one 


principal amount of Host 7% subordinated debentures due February, 
share of Host stock at $40 until January 31, 1979; and that the 
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prospectus containing the exchange offer was disseminated by mail 


and other instrumentalities of commerce to the general public. 
20. Admit each and every allegation of paragraph 27, ex- 


cept deny knowledge as to the precise times of the changes in the 


price offered by The Greyhound Corporation. 

21. Deny each and every allegation of paragraph 28. 

22. Deny each and every allegation of paragraph 29, 
except deny that they have knowledge or information sufficient to 
form a belief as to the truth of each and every allegation of sub- 
cone 29(a), 29(c), 29(dad) and 29(e). 

23. Deny each and every allegation of paragraph 30. 

24. Deny each and every allegation of paragraph 31, 
except deny that they have knowledge or information sufficient to 
form a belief as to the truth of each and every allegation of sub- 
paragraphs 3l(a), 31(b), 31(c), 31(d), the first sentence of 31(e) 
and further with respect to 3l(e) admit sending a telegram and 
causing an advertisement to be publis’ed in The Wall Street 
Journal and refer to the texts of those documents for a complete 
description of their terms, and 31l(h). 

25. Deny each and every allegation of paragraphs 32, 

33, 34 and 35. 
26. Admit each and every allegation of paragraph 36, ex- 


cept aver that Host received more than 50% of Armour outstanding | 
common stock and convertible debentures. | 
| 


27. Deny each and every allegation of paragraph 37 inso- 


far as it may be intended to allege any acts by them and deny 
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knowledge or informa:: « - to the acts of others. 

28. Deny ezc:. und every allegation of paragraph 38, ex- 
cept deny knowledge ox. -,aation sufficient to frm a belief as 
to what plaintiff and mz... 3 of his purported class relied on in 
activities with respect to Armour stock. 

29. Lery each and every allegation of paragraph 39. 

30. Do not respond to paragraph 40 on the ground that 
it is merely a conclusion of law. 

31. With respect to paragraph 41, repeat each and every 


response to each and every allegation of paragraphs 1 through 19. 


32. Admit each and every allegation of paragrapti 42, ex~ 


cept deny that defendant Host did any act pursuant to any plan and 
conspiracy as alleged by plaintiff. 

33. Deny each and every allegation of paragraph 43, ex- 
cept admit that the exchange offer was one for the offer and sale 
of securities and that the prospectus containing the offer was 
| disseminated by means and instruments of transportation and 
communication in interstate commerce anc by use of the mails. 


34 Deny each and every allegation of paragraph 44. 


.3. With respect to paragraph 45, repeat each and every 


response to each and every allegation of paragraphs 1 through 19. 


36. Deny each and every allegation of paragraph 46. 


37. With respect to paragraph 47, repeat each and every 


response to each and every allegation of paragraphs 1 through 


and the paragraph. contained in Counts I and II. 


38. Deny each and every allegation of paragraphs 48 and 
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39. Deny knowleccc or information sufficient to form a 
belief as to the tru*:-." * h and every allegation of paragraph 
50, except deny that -°. ges were sustained as alleged. 

40. Deny each and every allegation of paragraph 51. 


As and For a First Affirmative Defense 
41. The complaint fails to state a claim against 
defendants Host, Ashton, Hamilton Alden, Binns, Scott and Howe 


upon which relief ces e granted. 


“as aid For a Second Affirmative Defense 
42. Plaintiff is barred from maintaining this action 


ang nis claims herein by she applicable statutes of limitations. 


WHEREFORE, G2fendants Host, Ashton, Hamilton, Alden, 
Binns, Scott and Hov 2oman@ judgment dismissing the complaint 


wit co-ts and such other relief as the Court may deem proper. 
August 14, 1973 


LOVEJOY, WASSON, LUNDGREN &phe “TON 


By Chie ? / das whe 


a of the Firm 


Attorneys for Defendants Host 
Ashton, Hamilton, Alden, Binns, 
Scott and Howe 

250 Park Avenue 

New York, New York (20017 
Telephone: 697-4100 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Meee Te ee oe Le nee OL da aaa eckewiwer ae “ 
ALAN L. SPIELMAN, 
Plaintiff, 73 Civ. 573 (EW) 
-~against- 
CEN"RAL HOST CORPORATION, et al., : STIPULATION 
Defendants. 
eS Pe ee Pret reer ln yee peer mt 


WHEREAS, plaintiff has moved for an order 


determining that this acti a proceed as a class action; afr 


WHEREAS, defendants have egreed at this action 
shall conditionally proceed as a lass action sub’ect 


to the approval of the Court; ana 


WHEREAS, the parties nave agreed that the notice 
to the class include a questionnaire, for informational 


purposes only, directed to members of the class; and 


WHEREAS, all of the agreed provisions of the 
class notice and the questionnaire are subject to the 


approval of the Court; and 


WHEREAS, this Court has requested an affidavit 
from plaintiff's counsel concerning the manner by which 
notice is to be given, a copy of which is annexed hereto 


as Annex A, 
IT IS NOW THEREFORE STIPULATED AND AGREED THAT: 


1. The instant action shall proceed, conditionally, 
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as a class action on behalf of the following former 
security holders of Armour and Company: 
(A) Those persons or entities who were 
record or beneficial owners of Armour and 
Company securities, either common stock or 
onvertible debentures, prior to July 29, 
1968 and exchanged them for General Host 
Corporation debentures and warrants pursuant 
to an Exchange Offer made in a prospectus 
issued by General Host Corporation under date 
of Janua:y 30, 1969 and which expi:ed 
February 14, 1969, and who did not accept 
a cash tender offer of The Greyhound Corpora- 
tion made January 27, 1969 and which expired 


February , 1969; 


(B) Those persons or entities who purchased 
or otherwise acquired Armour and Company securi- 
ties, either common stock or convertible 
debentures, between July 29, 1968 and February 
14, 1969, did not accept The Greyhound Corpora- 
tion tender offer, and exchanged saiu Armour 
and Company securities for General Host Corporation 
debentures and warrants issued pursuant to the 


said Exchange Offer; 


(C) Those persons or entities who puxchased 
or otherwise acquired Armour and Company securi- 
ties between July 29, 1968 and Felruary 14, 1969 


and held them without tendering them to either 
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General Host Corporation or The Greyhound 
Corporation on or before February 14, 1969; 
who sustained damages when they later sold or disposed 
of their securities at lower prices or continued to hold 


them at lower values. 


2. A class notice in the form annexed hereto 
as Annex B shall be mailed to members of the class within 


six (6) months after the date hereof. 


3. A questionnaire in the form annexed hereto as 
Annex C shall. be mailed to members of the class together 
with the aforesaid class notice, for informational pur- 
poses only, and with no requirement that the questionnaire 


be answered. 


4. Plaintiff shall bear the cost of the compila- 
tion ef the list of class members and the printing ard 


mailing of the class notice and questionnaire. 


5. Defendants' consent to this action proceeding 
as a class action is conditional and without prejudice to 
their right to move at any future time piior to the entry 
of a pre-trial order to vacate or modify said consent. 


Dated: New York, New York 


Januasey 24 , 1974 
MARCH 


HOLTZMAN, WISE & ian 


Bed, ee a : | 


Attorneys /for- Defendants 
Allen & Company;~-Inc. and Allen 
& Company 


WILLISMS;-GONNOLLY /~ ? CALIE Pak | 
ne V, k J Ley 4——_ 
torneys tor Defendants 


S. Manus and Cecil Manus 


FRIED, FRANK, HARRIS, SHRIVER 
& JACOBSON 


By 


ttorneys for Defendant 
Great American Insurance Company = 


ere ewer LUNDGREN ASHTON 


a | 
PP y [he Auc_.A 
~~ Attorneys for Defendants 


General Host Corporation, Weston 
E. Hamilton, C. Whitcomb Ald-n, 
Jr., William P. Howe and Harris 
J. Ashton 


POMERANTZ, LEVY, HAUDEK & BLOCK 


KKtccneys or De en dant 
Eugene V. Klein 
| 


HAVENS, WANDLESS, STITT & TIGHE 


Wf Ea faa 


Richard C. Pistell 
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/ 


HOLTZMAN, WISE & SHEPARD 


ee 
Attorneys for Defendants 
Allen & Company, Inc. and Allen 
& Company : 


WILLIAMs , CONNOLLY & CALIFANO 


By ene 
Attorneys tor Defendants 
Allen, S. Manus and Cecil Manus 


FRIED, FRANK, HARRIS, SHRIVER 
& JACOBSON 


ttorney or Dezendant 
Great Americ Insurance Company 


LOVEJOY, WASSON, LUNDGREN & ASHTON 


By 
Attorneys for Defendants 
General Host Corporation, Weston 
E. Hamilton, C. Whitcomb Alden, 
Jr., William P. Howe and Harris 
J. Ashton 


POMERANTZ, LEVY, HAUDEK & BLOCK 


Se 
Attorneys for Defendant 
Eugene V. Klein 


HAVENS, WANDLESS, STITT & TIGHE 


By , 
Attorneys for Defendant , 
Richard C. Pistell 
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CLIFFORD, WARNKE, GLASS, McILWAIN 
& FINNEY 


Attorneys for Defendant 
Seymair M. Lazar 


SO ORDERED Gow = (777 


tie A ZY 
SAZZLE Cee LMedlege 
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GOLDFELD, CHARAK, BROWN, TOL! 
& LOWENFELS 


By cia 
Attorneys for Defendant 
Kleiner, Bell & Co., Inc. 


CLIFFORD, WARNKE, GLASS, McILWAIN 
& FINNEY 


» abd 
ttorneys 


Seymour M. Lazar 


SHIDLER, McBROOM, GATES & BALDWIN 


_ Se ee eee 
Attorneys tor Marion O. 


McCaw, as Executrix of the Estate 
of J. Elroy McCaw, deceased 


STATE OF NEW YORK ) 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


-——V—“““ocon wo owe wee = — ~-* lettin . 
ALAN L. SPIELMAN, 
Plaintiff, : 73 Civ. 573 (EW) 
~against 
AFFIDAVIT 
GENERAL HOST CORPORATION, et al., 
Defendants. : | 
Se teed x 


: 8S. 
COUNTY OF NEW YORK) 


MELVYN I. WEISS, being duly sworn, deposes 


and says: 


1. I am a member of Milberg & Weiss, attorneys 
for plaintiff in the above proceeding and make this 
effidavit pursuant to this Court's direction with respect 
to the adequacy of the class notice being given by mail 


in this proceeding. 


2. This action was brought pursuant to the 
Securities Act of 1933 and the Securities and Exchange 
Act of 1934 and principles of common law. It has been 
instituted as a class action on behalf of all securities 
holders of Armour and Company (Amnour) who tendered their 
Armour securities to General Host Corporation pursuant 


to an exchange offer dated January 30, 1969 and which 


expired on February 14, 1969, and on behalf of those 
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securities holders of Armour who purchased between 
July 29, 1968 and February 14, 1969 and held them 
without tendering them to either General Host Corpora- 
tion or The Greyhound Corporation, and who sustained 


losses on said transactions. 


3. The Armour transfer records are presently 
located at the offices of Greyhound Corporation in 
Phoenix, Arizona. I personally visited said offices 


and examined the said records. 


4. 1 also discussed the contents of the trans- 
fer records with the Law Department of Greyhound Corpora- 
tion to determine the feasibility of notifying the class 


members by mail. 


5. 1 am satisfied, based upon such examination 
and the discussions held, that all the transfer re -ords 
are intact and that all record owners of Armour securities 
duiing the relevant period are identifiable in the 
trarster .ecords of Armour now in the possession of 
Greyhound Corporation and that said records also contain 
the mailing addresses of the class members during 
the times of the transactions alleged. Further since 
all but a relatively small percentage of ° -mour securi- 
ties holders exchanged for General Host securities, the 
identity of this large segment of the class is ascertain- 


able. 


JA 592 


6. The manner of notice stipulated to by 
the parties is the most practicable form of notice in 


this action. 


Sworn to before me this 


204 say of January 1974. 


RUTH C. HACGIS 
NOTARY Piic.:-, Steia of New York 
No. 03-450S537 
Qualified in Bronx County ss 
Commission €y4es March 30, 197.2, 
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OFFICE OF THE CLERK 
UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


NOTICE OF PENDENCY OF CLASS ACTION 


Re: Alan L. Spielman v. General Host Corporation, 
Richard C. Pistell, Harris J. Ashton, C. Whitcomb 
Alden, Jr., Joseph P. Binns, Willtam F. Downey, 
Weston E. Hamilton, William P. Howe, “r., J. Elroy 
McCaw, Edwin C. McDonald, Leslie W. ott, Allen & 
Company, Inc., Allen & Company, Kle er Bell & Co., 
Inc., Seymour M. Lazar, Eugene V. Kain, Allen 
Manus, Cecil Manus and Great American Insurance 


Company. (No. 73 Civil 573/EW) 


TO: CERTAIN FORMER HOLDERS OF COMMON STOCK AND 4-1/2% 
CONVERTIBLE SUBORDINATED DEBENTURES DUE SEPTEMBER 1, 
1983 OF ARMOUR AND COMPANY DESCRIBED BELOW: 


(A) Those persons or entitites who were record 
or beneficial owners of Armour and Company 
seucrities,. either common stock or converti- 
ble debentures, prior to July 29, 1968 and 
exchanged them for General Host Corporation 
debentures and warrants pursuant to an 
Exchange Offer made in a prospectus issued 
by General Host Corporation under date of 
January 30, 1969, and which expired February 
14, 1969, and who did not accept a cash 

ender offer of The Greyhound Corporation 
wade January 27, 1969 and which expired 
February §3, 1969; 


(3B) Tr ose persons or entities who purchased or 
otherwise acquired Armour and Company securi- 
ties, either common stock or convertible 
debentures, between July 29, 1968 and February 

| 14, 1969, did not accept The Greyhound 
Corpe:. ation tender offer, and exchanged said 
: Armour and Company securities for General 
Host Corporation debentures and warrants 
issued pursuant to the said Exchange Offer; 


(C) Those persons or entities who purchased or 
otherwise acquired Armour and Company securi- 
ties between July 29, 1968 and February 14, 
1969 and held them without tendering them 
to either General Host Corporation or The 
Greyhound Corporation on or before February 
14, 1968; 


who sustained damages when they later sold or disposed of their 
securities at lower prices or continued to hold them at lower 
values. ; 


# 


‘~~ 
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Pursuant to Rules 23(c)(2) and 23(d) of the 


Federal Rules of Civil Procedure, you are hereby notified: 


The representative claims asserted in the 

Amended Complaint in the above-entitled action, based 
on the Securities Act of 1933, the Securities Exchange 
Act of 1934 and the principles of common law, allege 
that the defendants formed a group and acted, pursuant 
_to a common plan and conspiracy, in connection with 
the issuance and promotion by General Host Corporation 
of the Exchange Offer, and to make the said Exchange 
Offer more attractive than a competing cash tender offer 
of The Greyhound Corporation made through its subsidiary 
("Greyhound Cash Tender Offer"). It is alleged in 
the Amended Complaint that the activities of the defendants 
imparied the integrity of the market in Armour and Com- 
pany securities, artificiatly maintained or inflated 
the price of General Host common stock to make the 
Exchange Offer relatively more attractive than the Grey- 
hound Cash Tender Offer; that the Exchange Offer omitted 
to disclose the illegal activities of the defendants 

' and certain risk factors involved to those Armour securi- 
ties holders who exchanged their Armour securities for 
the General Host securities issued under the Exchange 
Offer; that the activities of the defendans were other- 
wise false and misleading, and that the defendants are 
liable to the plaintiff and the class members for losses 


sustained by them. 


The defendants have denied ail the material 


al 
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allegations of the Amended Complaint; have denied that 
there were any misrepresentations or material omissions 
with respect to the Exchange Cifer; have denied any 

market manipulation, and have denied any and all wrong- 


doings whatsoever as claimed in the Amended Complaint. 


This Notice is being sent to you in the belief 
that you are or may be a member of the class and te 
inform wah wt the pendency of this litigation so that 
you may decide appropriately what steps, if any, to 


take in relation to the lawsuit. 


The Court has determined conditionally that 
this action shall be maintained as a class action and 


has defined the class as described in (A), (B) and (C) above. 


THIS NOTICE SHOULD NOT BE UNDERSTOOD AS AN 
EXPRESSION OF ANY OPINION BY THE COURT AS TO THE MERITS 
OF ANY CLAIM OR DEFENSE ASSERTED BY EITHER SIDE IN THIS 


LITIGATION but is sent for the sole purpose of informing 


you of the pendency of this litigation and of your rights. 
under Rule 23 of the Federal Rules of Civil Procedure 
-> that you may decide what steps you may wish to take 


| in relation thereto. 


If you are a member of the class you will 
awe be| deemed to be a party to the action and found by 
wen any judgment of the Court, whether favorable or unfavor- 
’ able, unless on or before siebecth 1974 you file 


a written election to be excluded from the class. 
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Your Request for Exclusion and all other 
documents to be filed of record in this case should be 
addressed to: 
Clerk 
United States District Court 
Southern District of New York 


c/o Post Office Box 
New York, New York 10001 


Counsel for the class described above is: 


Milberg & Weiss 

One Pennsylvania Plaza 

New York, New York 10001 

Any member of the class who does not request 

exclusion may, but need not, enter an appearance through 
his own counsel if he desires. If you do not request 
exclusion and do not enter an appearance through separate 
counsel, plaintiff and his counsel will be deemed to 


represent ,our interest in this action. 


The Court files in this action are available 
for inspection during regular office hws at the Office 
of the Clerk, United State istrict Court, Southern 
District of New York, Foley Square, New York, New York 


10007. 


RAYMOND F. BURGHARDT 
Clerk 
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This No’ ice is for information only, and 
does not affect ycur rights under the accompanying 
Notice of Pendency of Class Action. It is requested 
that each person receiving this Notice answer the 
following questions. After completing the answers 
please return this Notice to: 


United States District Court 
Southern District of New York 
c/o Post Office Box — 


The Clexk of the Court 
"New York, N.Y. 


1. Where did you reside between July 29, 1968 
and February 14, 1969? 


2. Did you move during that period? If so, 
when? 


3. If the answer to Question 2 is affirmative, 
please list below your addresses both before 
after your move. 


4. Did you purchase common stock or convertible 
debentures uf Armour and Company between 
July 28, 1968 and February 14, 1969? If the 
answer is yes, what was the date of the 
purchase? 


5. With respect to common stock or convertible 
debentures of Armour and Company owned, t 
purchased or otherwise acquired by you 
between July 28, 1968 and February 14, 1969, 
did you dispose of your holdings by: 


| 
Yes Date | 


(a) tendering to General 
Host Corporation; , re 
(b) tendering to the 
Greyhound Corporation; i i 
(c) selling in the market; ! 
or ae _ 
f 
Mee 


(d) Other (specify) 


opie De 
‘er Pee 
fOCE-422 wuts , *e 
: . % 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Rea eR rile SEE PMS Beil oe 
ALAN L. SPIELMAN, 
1 li Plaintiff, 
. -against- 
GENERAL HOST CORPORATION, et al., 
aan sr D. “endants. : 
AE Ae A ah a ne a 


MAY 16 B74 


Dated: Wew York, New York 
‘lays , 1974. 


ORDE 


7 se PY! 
1974 
4. 


- D. of X: 


73 Civ. 573 (EW) 


ORDER 


lass action be amended tv the extent that the date of 
‘July 1, 1974" contained in the last paragraph of page 3 
of the "Notice of Pendency of Class Action" annexed to the 


aforesaid Stipulation, shall now read "August 1, 1974". 


R E D. 
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SOUTHERN DISTRICT OF NEW YORK 


ALAN L. SPIELMAN, 
Plaintiff, 
-against- 


GENERAL HOST CORPORATION, RICHARD , 

C. PISTELL, HARRIS J. ASHTON, C. 73 Civ. 573 (EW) 

WHITCOMB ALDEN, JR., JOSEPH P. ; 

BINNS, WILLIAM F. DOWNEY, WESTON 

F. HAMILTON, WILLIAM P. HOWE, JR., . 
J. ELROY McCAW, EDWIN C. McDONALD, ‘ 


LESLIE W. SCOTT, ALLEN & COMPANY, : PROPOSED FINDINGS 
INC., ALLEN & COMPANY, KLEINER, : OF FACT AND 
BELL & CO., INC., SEYMOUR M. LAZAR, ; CONCLUSIONS OF LAW 


EUGENE V. KLEIN, ALLEN MANUS, 
CECIL MANUS and GREAT AMERICAN 
INSURANCE COMPANY, 

Defendants. 


deca saccscdecnomeeseaceeeoeneeteanadaas x 


Plaintiff respectfully requests that the Court 


make the following findings of fact and conclusions of law: 
PROPOSED FINDINGS OF FACT 


1. In or about July, 1968, General Host's principal 
business was the manufacture and distribution of bread and other 
fod products. Its stockholders equity was approximately) $35 


million (Stip., 4% 1) 


2. In 1968 Armour & Co. was a company whose common 
shares were traded on the New York Stock Exchange and whose princif 
business was the slaughter of livestock; processing, buying and 
selling of various food products; production and marketing of 
fertilizer; manufacturing and marketing of various soaps and other 
related products; producing and market ing of fatty acids and other 


similar products; the manufacture and marketing of abrasives, ad- 


1 Stipulated Facts in the Pretrial Order are referred to 
as "Stip."' followed by the paragraph number. 
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hesives and similar products; the tanning of hides and producing anc 
marketing of various leather products; manufacturing and marketing 
of ethical pharmaceuticals and the manufacture and marketing of 
construction equipment. It wes at that time the second largest 
mezt packer in the United States and had a net worth and shareholde: 


equity of approximately $346 million. (Stip. % 20). 


3. Prior to July of 1968, Gulf & Wes: Industries, 
Inc. became tk . of 750,000 shares of Armour's outstanding 
common stock. Armour was subject to a United States Department of 
Justice 1920 Packers' Consent Decree which might have prevented the 
merger or consolidation of Gulf & Western and Armour. In or about 
July, 1968, Armour tendered for 1,500,000 of its own shares. 
(Stip. % 21) 


4. On or about August 5, 1968 there was a meeting at 
which there were present representatives of General Host, Gulf 
& Western and Allen & Company, Inc. to discuss the sale of 


Gulf & Western Armour holdings to General Host. (Stip. 1 22) 


5. Allen Inc. acted as a managing underwriter of 
shares of common stock of General Host in May of 1967. (Stip. 


q 16) 


6. Allen Inc. acted as a managing underwriter for sha 
of common stock of Uncle John's Restaurants, Inc., 41% of the 
stock of which was owned by General Host, in August of 1967. 
(Stip. 4 17) 


7. Allen Inc. acted as a managing wnderwriter of 
shares of common stock of General Host in April of 1968. (Stip. 


1 18) 
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8. On or about August 6, 1968, an agreement was en- 
tered into whereby General Host agreed to purchase 150,000 shares 
of Armour common stock at $56 per share and obtained an option to 
purchase the remaining 600,000 shares at $60 per share. General 


Host issued to Gulf & Western 175,000 General Host ten-year 


warrants exercisable at $30 per share in consideration for the said 
option. Subsequent to August 5, 1968, Allen Inc. formed a group 

of investors to take down a private placement of a new issue of 
$47.4 million of General Host 5% Convertible Subordinated Notes 

due 1988 to finance the purchase by General Host of certain shares 


of Armour securities from Gulf & Western. (Stip. % 23) 


9. The closing of the initial purchase of 150,000 
shares of Armour from Gulf & Western took place on August 16, 
1968. The closing of the purchase of the optioned 600,000 Armour 
common shares took place on October 15, 1968 and made General 
Host the holder of 12% of Armour's then outstanding stock. 


(Stip. 1% 24) 


10. Allen Inc. acted as an agent, together with Kleiner, 
Bell & Co., Inc., on behalf of General Host in the sale of 
$47,400,000 principal amount cf 5% Convertible Subordinate Notes 
due June 15, 1988, in a private offering which was closed October 15, 
1968 Allen Inc. received $533,250.00 as its share of the fee paid 
therefor (Stip. 1 19) 4 


11. On November 1, 1968, General Host entered into a 


loan agreement to borrow up to $20 million from banks to finance 
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the purchase of additional Armour shares. Thereafter General Host 
borrowed $14 million under said loan agreement and purchased prior 
to December 30, 1968 an additonal 252,000 shares. These pur- 
chases trought General Host's ownership of Armour stock to 
1,002,500 shares representing approximately 16.5% of Armour's then 


outstanding common stock. (Stip. % 25) 


12. In or about September, 1968, pursuant to instruc- 
tions by Harris J. Ashton, then President of General Host, a study 
was drafted entitled "Confidential Report on Armeur and Company”, 
and dated October 1968 ("Confidential Report"). During October 
1968, the Confidential Report was seen by Richard C. Pistell, 
Harris J. Ashton and the Department of Justice. The "Confiden- 
tial Report" is sometimes referred to as the "Armour Study" or 
the "Black Book" as stipulated by the parties during trial. 

(Stip. ¥ 28) 


13. The confidential Report contained a section entitled 


"Legal Implications" which, in part read as follows: 


"Special Meeting of Stockholders 


Pursuant to Armour's By-Laws, special meetings 

of stockholders may be held for any purpose 

at such time or place as shall be stated in the 
notice of meeting. Special meetings may be 
called by the Chairman, the President or the 
Board of Directors. Stockholders do not have the 
right to call a special meeting. The advance 
notification of the record date required 

in the case of annual meetings is also required 
in the case of special meetings, except that 
Delaware law specifies twenty days’ minimum notice 
of a special meeting called to consider a merger. 


rs - k x 
"Election of Directors 


The Board of Directors has seventeen members 
divided into three classes. Each director has 

a three year term of office. Six directors come 
due for election in 1969, five in 1970 and six in 
1971. Voting for directors need not be by ballot. 


Voting for directors is cumulative pursuant to 
the Certificate of Incorporation and By-Laws. 
To determine the minimum number of 


@ 
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shares needed to insure a given mmber 
of directors the following formul. may 
be used: 


x= ac +1 
btl 


x = minimum number of shares 
required, assuming that 
all outstanding shares 
are voted 


a = total shares 


c = number of directors desired 
to elect 


b = number of directors to be 
elected 


Assuming all outstanding shares are 
voted, the following number of 
shares would be needed to elect the 
following numbers of directors in 
1969: 


Number of Directors Shares Needed 


864,259 
1,728,513 
2,592,769 
3,457,024 
4,321,280 
5,185,536" 


QAufwnr 


“Amendment of Articles of Incorporation 


Section 242 of the Delaware General Cor- 
poration Law requires the Board of Direc- 
tors to adopt a resolution setting forth 
the proposed amendment, declaring its 
advisability and calling a special meet- 
ing of the stockholders entitled to vote 
on the amendment to consider it or direc- 
ting that the proposed amendment be con- 
sidered at the next annual stockholders 
meeting. Section 242(d)(1) states that at 
the meeting a vote of stockholders en- 
titled to vote shall be taken by ballot 
for or against the proposed amendment. 

The proposed amendment must be favorably 
acted upon by the majority of the stock 
entitled to vote (or each class of stock 
when such vote is to be taken by classes) ." 


* * * * 
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“Amendment of By-Laws 


Section 109 -* «’1e Delaware General 
Corporation u.« scovides that the power 
to amend By-Laws shall be in the stock- 
holders; tuis Section also provides, 
however, thet the corporation may in its 
Certificate of Incorporation confer that 
power upon the directors. The Armour 
Certificate of Incorporation gives that 
power to the Board of Directors. 


It is not clear (a) whether the Armour 
Certificate of Incorporation couid be 
construed to purport to take all power 

to amend By-Laws away from stockholders, 
and (b) whether, if so construed, the 
Certificate of Incorporation would be 

in compliance with Delaware law. Armour 
may be expected to contend that the 
By-Laws may be amended only by its direc- 
tors and not by its stockholders. While 
the answer to the question is not clear, 
however, preliminary review indicates 
that there is a substantial likelihood that 
action taken by a majority of the stock- 
holders at an annual meeting to amend the 
By-Laws to, for instance, increase the 
number of Armour directors would be 

held to be binding upon the Corporation." 


14. In December 1968, a meeting was held between 
General Host representatives and Allen Inc. representatives where 
Allen Inc. expressed its opinion that 40% ownership in the com- 


2 


pany would result in abso “te control of Armour & Company"” (Tr. 


p. 208) 


15. In wvecember 1968, General Host prepared for inclusion 
in a proposed Prospectus pro forma financial statements combining financial 
statements of General Host and Armour giving effect to the proposed tender offer 
under the assumption that upon obtaining 51% or more of Armour's 
stock, "General Host would ultimately control Arm.r & Company's 
board". (Tr. p. 217) The pro forma financial statements of 
Armour and General Host were prepared on the basis that the SEC 


requires such a presentation in the Exchange Offer and “that the 


2 Pages of the trial transcript are referred to as "Tr." followed 
by the page number. 
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assumptions upon which the statements are prepared be set forth 
clearly” (Tr. p. 219). 


16. At that time Genei:l Host's assumptior was that the 
passage oi contro wf Armour's Board of Directors to General Host 
would take place “at the first annual meeting which was to be held 


in late February of 1969" (Tr. pp. 217-218). 


17. Glynn, General Host's then comptroller, who 
assisted in the preparation of the Prospectus and pro forma 
financial statements, relied on Allen Inc.'s advice given in 


December, 1968 that by getting at least 40% ownership of Armour 's 


common stock, General Host would be able, within a short time 
thereafter, to obtain control of “«« Board of Directors of Armour 


‘Tr. p. 218) 


18. Glynn further testified that his underetanding 
of the words “control would pass" had nothing to do with the 
numerical count of directors but "to the ability to influence 
the Company's actions and affairs" (Tr. p. 220). Shortly after 
so testifying Glynn also testified that he and the other members 
of the General Host wnagement, in early December, 1968, were 
aware of the fact that the Armour management was opposed to any 


involvement by General Host in Armou~'s affairs (Tr. p. 222). 


19. Up to at least December 30, 1968, the Directors anc 
managers of Armour refused to meet with General Kost's representa- 
tives for the purpose of discussing the possibilities of merger, or 
of General Host's influencing the policy of Armour, and further 
indicated a firm resistance to any attempt by General Host to so 


involve itself with Armour (Stip. 4 26). 


20. General Host's Registration Statement as filed 


with the SEC on Form S-1 on December 30, 1968 related to a proposed 
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offerins of $346,200,000 7% Subordinated Debentures due January 


31, 1994 and 8,655,000 warrants expiring January 31, 1979 to 
purchase General Host Common Stock at $45 per share. The de- 
bentures and warrants were to be exchanged for common stock of 
Armour in the ratio of $60 principal amount of debentures and 
1-1/2 warrants for each share of Armour Common Stock. Amendment 
No. 1 to the Registration Statement as filed on January 23, 1969 
increased the principal amount of Debentures being offered to 
$347,040,000 and the Warrants to 8,676,060 so as to include an 
offering not only for Common Stock of A:mour but Armour's out- 
standing 4-1/2% Convertible Subordinated Debentures. (Stip. 4 37) 

21. In January 196% Armour and an individual pur- 
porting to be an Armour shareholder instituted a class action 
alleging, among other things, that General Host, its Directors 
and Dealer-Managers were engaging in conspiracies and acts in 
violation of the securities laws, and sought to enjoin the mak- 
ing and consummation of General Host's Exchange Offer ("Armour 
and Kelley litigation"). The said action was based upon General 
Host's initially filed S-1 which was filed with the SEC on 
December 30, 1968 (Stip. 4 39) 

22. On January 27, 1969 the Greyhound Corp. ("Grey- 
hound") through a subsidiary, announced its offer to purchase 
up to 41% of Armour's common stock for cash, at a price of $65 
per share, retaining the option to accept more than 41%. On 
January 27, 1969, Armour also sent a letter to its stockholders 
transmitting Greyhound's tender offer to them. On January 29, 
1969, Greyhound's offer was increased to $70 -- cash -- per 
share and thereafter increased to $72 -- cash -- per share with 
the further announcement that it would accept all shares tendered. 
(Stip. 943). On January 31, 1969 Greyhound anounced that it 
had already acquired approximately 1.2 million Armour shares 


(20%) out of approximately 6.1 million shares of Armour stock then 


outstanding. (Exk. A55). 
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23. On January 29, 1969 Amendment No. 2 to the 
Prospectus was filed by General Host and became effective on 
January 30, 1969. (Stip. 938) The General Host Exchange Offer, 
which became effective on Januarv 30, 1969, contained provisions 
that "all tenders of Armour securities are irrevocable until the 
earlier of the Expiration Date or March 31, 1969..." (Exh. 23, 
p.4). Amendment No. 2 contained the following new language at 
page 9 under the subtitle "Antitrust Aspects": 


"On January 21, 1969, General Host 
won complete dismissal of a legal 
action instituted the day before by the 
Department of Justice in the United 
States District Court for the Northern 
District of Illinois. This action had 
sought to enjoin General Host from 
proceeding with the Exchange Offer or 
from otherwise acquiring additional shares 
of Armour stock. It had been based upon 
the theory that a 1920 Packers' Consent 
Decree which resulted from an earlier 
lawsuit against Armour (United States v. 
Swift and Company, et al.) is or could 
be made applicable to General Host Cor- 
poration. The Federal Court rejected 
this theory and held that this Decree 
does not forbid acquisition by General 
fost of a controllin stock interest 
in Armour.” (Exh. 3 p. 9) (Emphasis added) 


24.’ In addition, under the section "Other Aspects 
of the Exchange Offer" there was contained the following addi- 
tional new language in the Prospectus: 


"General Host intends to act promptly 
both before and after consummation 
of the Exchange Offer to obtain control 
of the board of directors and manage- 
ment of Armour. In this connection it 
may engage in the solicitation of proxies 
for the election of directors of Armour 
and other matters, both at the February Zk. 
1969 annual meeting of Armour and Company 
and otherwise. 


General Host may find it desirable upon 
consummation of the Exchange Offer to pro- 
pose to stockholders of the relevant cor- 
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porations a merger or consolidation of it 

or its present or future subsidiaries with 

Armour or certain of its subsidiaries, or 

General Host may find it desirable to dis- 

pose of portions of the assets presently 

held by it or by Armour. If no such merger 

or consolidation occurs, and if General 

Host has not acquired more than 80% of Armour's 

Common Stock, which would allow it to enter 

into tax-savings arrangements, General Host 

may find it necessary or desirable to increase 

the dividend paid on common stock by Armour, 

crc to incur new indebtedness or issue addi- 

tional equity securities." (Exh. 23, p.9) 

25. The above quoted language contained on page 9 

of General Host's Prospectus, which became effective on January 
30, 1969, was materially false and misleading in that it omitt- 
ed to state material facts necessary in order to make the state- 
ment mac herein, in the light of-the circumstances under which 
they were made, not misleading, in that it represented that 
“upon consummation of the Exchange Offer" General Host could 
(1) increase Armour's dividends; (ii) cause the sale of Armour 
assets; (iii) through steps taken before consummation of the 
Exchange Offer and through the solicitation of proxies at Armour 's 
February 21, 1969 annual meeting obtain control of the Board of 


Directors and management of Armour; and (iv) cause the merger 


of Armour and General Host. (Exh. 23, p. 9) 


26. The statements were materially misleading in that 
they omitted any reference to the risk factors and uncertainties 
which could prevent General Host from achieving the aforesaid ob- 
jectives resulting from the fact that Armour had a staggered 
board and cumulative voting (Exh. 8, pp.125-126) and that Dela- 
ware law (Exh. 8, pp. 127-128) required the vote of at least 2/3 
of Armour's shereholders to effect a merger (Exh. 23, p. 9, Exh. 
8, pp. 127-128) and that other defensive tactics were available 
to Armour as stated in the Ashton affidavit set forth in paragraph 


31 herein. 


27. In addition, the statement that General Host "upon 
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consummation of the Exchange Offer ... might find it desireable 
to dispose of portions of the assets presently held... by 
Armour ... or increase the dividend paid on common stock by 


Armour" is materially misleading because it is made without 
condition or qualification other than "consummation of the Ex- 
change Offer". This is stated as the sole predicate to Gen_cal 
Host's ability to dispose of Armour assets or increase Armour's 


dividends. (Exh. 23, p. 9). 


In fact, General Host could not merely “upon consum- 
mation of the Exchange Offer", which required only the tender of % 
more than 50% of the Armour stock, accomrlish any of these re- 
sults. The required approval of the Board of Directors, control 
of which did not automatically pass to General Host “upon con- 
summation of the Exchange Offer", «ras subject to the impediments 


and risks which the Prospectus did not disclose. (Exh. 21, pp.60-68) 


28. Ashton, Herbert A. Allen? and Glynn testified 
that they believed General Host might get operating control of 
Armour's Board of Directors t! rough means other than solicitation 
of proxies or voting for the election of directors at the February 
21, 1969 meeting, ie - by resolution of shareholders to increase 
Armour's board or voluntary cooperation by Armour's directors. 
(Tr. pp. 223, 261, 417). Neither of those possibilities were 
mentioned in the Prospectus nor were the substantial risks 


attendant to those alternatives disclosed. (Exh. 23) 


29. Glynn testified that General Host felt that 
Armour's management “was prepared to do anything regardless of 


whether or not it was detrimental to the interest of all Armour 


rT 


lpresident of Allen Inc. 
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shareholders to dilute the General Host stock position in the 


Company ( Armour)" (Tr. pp. 232-233). Ashton testified that 

he relied upon the opinion of Delaware counsel in coming to 

the conclusion that the shareholders could cause an increase 

in Armour's board of directors by shareholder resolution. (Tr. 
P. 448 ). The opinion referred to was dated February 7, 
1969, 9 days after the filing of the final Prospectus (A61). The 
opinion was not based upon any rendered decision or statutory 
authority and was contrary to Article 10 of the Certificate of 
Incorporation of Armour. Further Ashton did not know of any decision or 
statutory authority to support the opinion ( Tr. p. 450 pe 
In addition, the opinion was contrary to Section 242 of the 


Delaware Corporation Law which required a Board of Directors’ resolution 
and read in pertinent part as follows: 


"$242. Amendment of certificate of 
incorporation after receipt of 
payment for stock; non-stock 
corpe 2ztions 


(a) After a corporation has received 
payment for any of its capital stock, it 
may amend its certificate of incorporation, 
from time to time, in any and as many res-~ 
pects as may be desired, so long as its 
certificate of incorporation as amended 
would contain only such provisions as it 
would be lawful and proper to insert in an 
original certificate of incorporation filed . 
at the time of the filing of the amendment; 
and, if a change in stock or the rights 
of stockholders, or an exchange, reclassi- 
fication or cancellation of stock or rights 
of stockholders is to be made, such provi- 
eions as may be necessary to effect such 
change, exchange, reclassification or 
cancellation.” 


* * * * 


" (c) Every amendment authorized by 
subsection (a) of this section shall be 
made and effected in the following 
manner -- 


(1) If the corporation has capital 
stock, its board of directors shall 
adopt a resolution setting forth the amend- 
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ment proposed, declaring its advisability, 
and either calling a special meeting of 
the stockholders entitied to vote in re- 
spect thereof for the consideration of such 
amendment or directing that the amendment 
proposed be considered at the next annual 
meeting of the stockholders. Such special 
or annual meeting shall be called and held 
upon notice in accordance with section 222 
of this title. The notice shall set forth 
such amendment in full or a brief summary 
of the changes to be effected thereby, as 
the directors shall deem advissble." 


30. The alternative methods testified to by Messrs. 
Ashton, Glynn and Herbert A. Allen were contrary to state- 
ments made by Ashton in an affidavit submitted udge Julius 
J. Hoffman. In addition, it was contradicted by Glynn's 
testimony that he knew in December 1968 that Armour opposed any 


intervention by General Host in Armour's affairs. (Tr. p.222) 


31. Ashton stated in his affidavit dated January ? she 
1969 and submitted to Judge Hoffman on January 27, 1969 in the 
Government Anti-Trust action in Chicago, Illinois, the following: 


Es The Government's application for an 

order restraining General Host's proposed 

exchange offer should be denied at this time 

as premature. The Government alleges that 

control of Armour by General Hast is prohibit- 

ed by the Packers’ Consent Decree and that such 

control is imminent. In fact, however, control 
f Armour by General Host is far from imminent 


° 
and it may never occur. Although General Host 
is currently Armour's largest stockholder, its 


present hcldings do not give it control of 
Armour and are sufficient only to enable it to 
obtain minority representation on Armour 's 
Board of Directors. This point is explained 
in more detail later in this affidavit. 


10. Even if General Host acquires a con- 
trolling stock interest in Armour through 

its exchange offer, it does not appear possi- 
ble under Armour's present Certificate of 
Incerporation and By-Laws, for General 
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Host to elect a majority of Armour's 
directors at the 1969 Annual Meeting 
which is presently scheduled to be 
held February 21, 1969. It may not 

be possible for General Host to control 
Armour by electing a majority of its 
directors prior to the 1970 Annual 
Meeting. 


11. Armour's Certificate of Incorpora- 
tion and By-Laws (copies of which are 
attached hereto as Exhibits D and E, res- 
pectively) provide that the Board of Direc- 
tors shall consist of seventeen persons 
divided into three classes. Each 
director has a three-year term of office. 
Six directors are due to be elected in 
1969, five in 1970 and six in 1971. 

The Certificate and By-Laws also provide 
for cumulative voting for directors. 
Assuming that all of the 6,095,000 
presently outstanding shares are voted, 
the following number of shares are 

needed to elect the following number 

of directors in 1969: 


Number of Directors Shares Needed 


864,259 
pay ile FS 
2,592,769 
3,457,024 
4,321,280 
5,185,536 


AUlwnrhr 


From the foregoing calculation it can 
be seen that General Host's present 
holdings of just over 1,000,000 shares 
of Armour stock are sufficient to 
guarantee election of no more than one 
director in 1969. At most, two direc- 
tors might possibly be elected by 
General Host if some of Armour's stock- 
holders do not vote. 


12. Moreover, only six of Armour's 

present seventeen directors are standing 

for election at the forthcoming Annual 
Meeting. Therefore, even if every pre- 
sently outstanding share of Armour stock 
were tendered, it does not appear pre- 
sently possible for General Host to elect more 
than six directors out of seventeen in 1969. 
Of course, it is highly unlikely that 

all outstanding stock will be tendered. 
Certainly, General Host has no reason to 
suppose that Armour's present management 
will tender its stock. Therefore, realis- 
tically, General Host cannot expect to own 
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enough stock to elect more than four or 
possibly five directors at the 1969 Annual 
Meeting, even if General Host obtains valid 
proxies to vote the stock from all persons 
who tender to it. 


13. Not only may General Hos ve only a 
minority position on Armour's soard during 
1969 regardless of the extent of its ownership 
of Armour stock, but in addition, General 

Host may very well have no representative at 
all on the Executive Committee of the Board. 
Armour's By-Laws provide for an Executive 
Committee which is elected by the directors 
and which presently consists of eleven of the 
seventeen directors, including the Chairman 
and the President. This Executive Committee 
may exercise most of the powers of the Board 
of Directors in the management of the business 
and affairs of Armour, including the hiring 
and firing of employees. The present manage~ 
ment clearly controls the members of the Board 
and the Executive Committee. 


14. So long as the present management retains 

a majority position on the Board of Directors 
and the Executive Committee, it can continue 

to control and »perate Armour for a considerable 
period of time. Thus, even assuming that 
General Host acquires a majority stock interest 
in Armour through the exchange offer, it may 


[not] control Armour for a considerable time." 


22. Reports have reached us from time to time 
that Armour's present management is very 
anxious to avoid control by General Host. Since 
Armour's present management has already sought 
‘possible acquisitions in exchange for Armour 
stock, there is every reason to suppose that 
they will continue to look for future acquisi- 
tions to dilute General Host’ s interest an 
perpetuate thei ~_own control of Armour. 


—$=————— 


(emphasized added) (Exh. 21, pp. 60-68) 
x In further contradiction to che testimony of the 


above-mentioned individuals that General Host could obtain opera- 
ting control of Armour's board of directors, Mr. McDowell tes- 
tified that he was aware that even if General Host owned 51% or 
more of Armour there was no assurance that it could control 
Armour's Board of Directors (Tr. p. 281), and that he knew that 
"if all of the shareholders other than their (General Host's) own 
were voted for nominees other than theirs (General Host) and if 
all of the Armour directors who were not up for re-election con- 
tinued their opposition to General Host, they would not have the 


majority of the board of directors in favor 


JA 614 


of their programs and plans at the time, obviously" (Tr. p. 291), 
and further that he "did not know at that time how they would 
achieve their stated objective in the prospectus to gain control 
and a majority of the board ... " but that he was relying upon 
his "general feeling that they would be able to do it in one 


fashion or another" (Tr. p. 291). 


33. Glynn testified that the pertinent lang age 
contained at page 9 of the Prospectus under the section "Other 
Aspects of the Exchange Offer" presumed control of the board 


of directors to accomplish ( Tr. pp. 229-230). 


34. The presumption of control and General 
Host's ability to achieve that control without any risk 
or impediment is reinforced by the statement at page 9 under 
the section "Antitrust Aspects" wherein it is stated" ... the 
federal court ... held that this Decree does not forbid acqui- 
sition by General Host of a controlling stock interest in 


Armour" ( Exh. 23, p. 9). 


35. The pertinent language at page 9 of the Pros- 
pectus which misrepresents General Host's ability to increase 
Armour's dividends and dispose of Armour assets “upon consum- 
mation of the Exchange Offer", was consistent with the numerous 
public announcements, press releases and letters to Armour 
shareholders which appeared in the press and were used by Armour 
in December 1968 and January and February 1969. Each of those 
newspaper articles, letters or advertisements represented 
that General Host was seeking "control" of Armour and that 


if General Host succeeded in its Exchange Offer it would 


"control" Armour. As examples: (Exhs. A-26, A-31, 4-34) ang A-43) 


JA 615 
36. McDowell/testified that the General Host's Pros- 


pectus was in effect representing to the Armour shareholders that 
General Host "will offer you a piece of paper whereby you will get 
an annual basis interest which was more than you are get*ing as 

a dividend, considerably more in this case, and I (General Host) 
will take over your company, and it is my belief that with the 
people that we have and the ideas that we have that we can make 
that company (Armour) move forward better than the present manage- 
ment that has demonstrated that it hasn't been able to do this 


very well" (Tr. pp. 287-288). 


37. General Host's ability to obtain operating control 
of Armour, to manage Armour affairs and to direct the use of Arm ir's 
resources, and the time when such abilities could be implemented,if e 
were material factors to Armour shareholders in making their invest- 
ment decision as to whether or not to accept General Host's deben- 


tures and warrants in exchange for their Armour securities. 


38. Herbert A. Allen testified that he felt that 

General Host could obtain control of a majority of Armour's Board 
of Directors within one year after the Exchange either through the 
voluntary cooperation by Armour's then Board of Directors and that 
be did not contemplate any alternative way to obtain such control 
(Tr. p. 261); that he did not tie in the ability of General Host 
to get control of Armour's Board of Directors to any shareholders 
meeting (Tr. p. 269); that he was aware that Armour hed a stagger- 
ed board and that General Host would have to deal with the problem 
but that he did not have any method in mind except voluntary resig- 
nation (Tr. p. 265); that he spoke to Ashton about it (Tr. p. 265); 
that he discussed the possibility of a merger between General Host 


and Armour with Ashton, Downey and Lob (Tr. p. 273); that he and 


1/ A Vice President of Allen Inc., working under Herbert A. Allen. 
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McDowell fully studied, reviewed and read the Prospectus 


(Tr. pp. 262-274) and that he discussed with McDowell the 
changes concerning the possible sale tv General Host of Armour 


assets and combining Armour with General Host (Tr. p. 277). 


39. Herbert A. Allen further testified that he 
knew that the management of Armour was antagonistic “o General 
Host (Tr. p. 262) and that he was relying on General Host's 
ability to "win over a majority of the board" of Armour on a 
voluntary basis but that he did not get into the legality of 
how General Host might obtain such operating control of Armour's 
Board on a non-voluntary basis because "the Host people 
weren't paying me for that" (Tr. pp. 261-262). He further 
testified that he studied all facts in the Prospectus (Tr. 
p. 263); that he relied on a prior experience with another con- 
pany, National General, in his belief that General Host would 
obtain operating control of Armour's Board of Directors through 
a consentual arrangement (Tr. pp. 266-268) and **.ut with re- 
spect to National General taking coni. 1 of great American 
Holding "they went in and made a similar request and made it 
very clear that it was in the best interests of directors of 
the company that those who owned the majority of the stock be 
so represented. Usually, that it enough to put the directors 


on the alert. I shouldn't say usually, but it had been my 


experience just prior to‘that" (Tr. p. 271). 


40. Allen further testified that it was part of 


Allen Inc.'s job to perform a full review of the Prospect 1s 


and that that was their obligation (Tr. p. 274). 
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41. Day testified that he discussed with Downey, 
General Host's counsel, that.a majority of theArmour board of 
directors would be required to propose a merger between Armour 
and General Host (Tr. p. 111) and that prior to February 14, 
1969 he had discussed with Downey, provisions for page 9 of 
the Prospectus under the heading "Other Aspects of the Exchange 
Offer", that he had inquired of Downey as to the legal implica- 
tions of the statements contained on page 9 and that he was 
told that in order to get control of Armour, General Host 
"would have to have a majority of the board of directors." 


(Tr. p. 106). 


42. Ashton testified that prior to February 21, 1969 
General Host proposed a resolution to convene a special meeting 
of shareholders of Armour pursuant to the request of 25% or more 


of Armour's shareholders. (Tr. p. 461). 


43. Ashton further testified that following the comple- 

tion of the Exchange Offer, by agreement between Armour and 

General Host, the resolution to convene the special meeting 

was declared out of order, four General Host representatives 

were placed on Armour's board and General Host reserved its 

rights under the resolution (Tr. pp. 461-462). Ashton further tes- 
tified that following the February 21, 1969 meeting General 

Host "did not do anything to implement" the resolution. (Tr. 


p. 462). 


44. Day testified that following the consummatic.. of 
the Exchange Offer, General Host was unable to get control 


of the Board of Directors of Armour because of the staggered 


board and cumulative voting provisions (Tr. pp. 102-103). 
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45. Prior to January 30, 1969 Armour publicly raised 
certain questions concerning General Host's future ability to pay 
its debts ‘n the event of a successful Exchange Offer (Exh. 23, 
p. 8, A-42). In response thereto Glynn testified that to “assure 
management, Mr.Ashton and Mr. Pistell and the board thar we would 
have sufficient cash available to meet all our obligations” an 
internal cash flow analysis was prepared covering two years, 

1969 and 1970. (Tr. pp. 481, 420-421, Exh. 24). The said cash 
flow analysis was not prepared on the basis of historical 

earnings but rather incorporated General Host projections of 

what it might earn for those future years. (Tr. p. 477) In 
addition, the cash flow projection did not include as an obligation 
$9.4 million due to certain insurance companies, payment of which 
was accelerated by them and made payable in or before August, 

1969 (Tr. pp. 237-238, 480). The cash flow analysis did not 

make provision for any capital expenditures for the years 1969 


or 1970 (Exh. 24, Tr. pp. 236-243). 


46. Day testified that if General Host obtained 517% 


ownership of Armour, the interest payments required on the General 


Host debentures would have to come from internally generated funds 
of General Host plus the dividends, whatever they might be, from 
Armour and that these two items would not support the interest 
payments "for any extended period of time” and that additional 
financing would be required to take care of these payments. Day 
further testified that dividends from Armour would have to be 
either increased as one alternative or there “would have to be 


divestitures within General Host to finance payments of interest 


for any extended period of time” (Tr. p. 115). 


47. 
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General Host's Prospectus contained che i> lowing 


representations concerning capital expendit res: 


48. 


"Capital Expenditure Program 


In 1967 the Company spent more than $8,000,990 
for expansion of capital facilities, inc ludin,, 
new ovens, machinery and equipment for baking 
plants, trucks and other vehicles, additional 
frozen storage capacity, new and renovated res- 
taurants and coffee shops, renovation and 
improvement of tourist facilities at Yellowstone 
and Everglades and completion of the Frontier 
West tourist operation at Houck, Arizona. 


The Company has . ‘nued its capital expendi- 
tures program duri 68, spending ~lose to 
$6,000,000 for substantially increasing the frozen 
convenience food facilities of Van de Kamp's, 
establishing additional Van de Kamp's coffee shops, 
continuing the automation and modernization pro- 
grams f. baking facilities of Van de Kamp's 
Bond anc Eddy, building new lodging units, dining 
facilities, camper service facilities and gift 
shops, modernizing landscaping and improving ex- 
isting guest and tourist facilities of Yellowstone 
and Everglades, and building additional Li*i 
General convenience stores. 


The Company progress to continue its capital 
expenditures program during 1969 using funds to be 
derived from retained earnings and accumulated 
depreciation. There cen, however, be no assurance 
that this program will continue on schedule because 
it depends in part on funds to be generated by 
operations." 


The Prospectus omitted to state that General Host's 


internal cash projections for the years 1969 and 1970 were prepared 


on the basis of prospective, not historical earnings. In addition, the Prospectu 


omitted to state if General Host had included in its cash require- 


ments for the years 1969 and 1970 the repayment of $9.4 million of 


indebtedness to the insurance companies and/or the requirements for 


its capital expenditure program at the same rate as the immediatel 


preceding two years, that even through the use of Projected earn- 
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ing: its internal cash flow would have been insufficient to meet 


its debt obligations as they became due (Exh. 23). 


49, Betcauer’' testified that in his discussions with 
the management o- eral Host they stated that if General Host 
acquired 51% of the stock of Armour but less than 80% that 


"they would be headed for a difficult t’me" (Tr. p. 148). 


50. Armour had instituted an action to enjoin General 
Host from completing the Exchange Offer alleging that General 
Host securities being offered were unsound (A-42). General Host's 
Prospectus stated in part that "on January 27, 1969 Armour's 
application for a temporary restraining order was denied by the 
Court. The Court set a hearing date of February 4, 1969 on 
Armour's motion for a preliminary injunction against the Exchange 
Offer. In the opinion of conxszel for the Company, there appears 
to be no merit to the contentions presented in this action". 
(Exh. 23, pp. 8-9). In addition, General Host's Prospectus makes 
reference to proceedings instituted by Armour before the Illinois 
Securities Commissioner seeking to restrain the Exchange Offer 
because of an alleged ‘lack of sounduess" of the Exchange Offer. 
The Prospectus further stated "in the opinion of counsel for the 
Company, there appears to be no merit to the contentions present- 
ed in this proceeding (Exh. 23,pp.8-9). General Host failed to 
further state that on the basis of historical performance the 
Armour allegations were cri that General Host was relying upon 
projected earnings to satisfy its debt obligations from internally 
generated funds and that its ability to continue its capital 
expenditure program as represented on page 22 of the Prospectus 


might have to be curtailed in order to satisfy its debt obligations 


1The partner at Price Waterhouse & Co., General Host's auditors, 
in charge of the General Host account. 
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even on the basis of projected earnings. Although at page 22 

the Prospectus states "there can however be no assurance that 
this program (capital expenditure) will continue on schedule 
because it depends in part on funds to be generated by operations", 
it omits to state that the said ability to continue the program 
would be in further jeopardy because of the debt being created by 


virtue of the Exchange Offer. (Exh. 23, p. 22). 


51. Ashton testified that he was not relying solely 
upon internally generated funds to meet his future debt require- 
ments but that he could do several other things including liquidat- 
ing portions of General Host's assets to raise needed capital 
(Trans. pp. 420-426). This possibility was not adequately disclos- 
ed in the context «f the company's ability to continue its capital 
expenuiture program but was limited primarily to the possible 
impact of the United States government's anti-trust action as set 


LA 


forth under the section "Anti-Trust Aspects" on page 9 of the 


Prospectus (Exh. 23). 


52. The General Host Prospectus contained pro forma 
combined statements of General Host and Armour financial reports 


(Exh. 23, pp. 10-18). 


53. Glynn testified “the SEC has for many years made it 
an absolute requirement that where you are making an Exchange Offer 
of this type or in any other business combination transactions, 
that pro forma statements be provided giving effect to the proposed 
transactions, and that the assumptions upon which the statement 


are prepared be set forth clearly" (emphasis supplied) (Tr. p. 219) 


54. Bettauer testified that Accounting Research Bulletin 
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51 states that "if there is the inability to exercise control 


a consolidated ... presentation shall not be usea" (Tx. pi 153). 


55. The pro forma combined presentation in the Prospectus 
did not contain a clear statement of the "assumptions" under 
which they were employed. In the introductory portion thereto there 


should have been a statement that: 


"General Host may not be able to obtain operat- 

ing control of Armour unless it can elect a 
majority of the board of directors of Armour. 

In or: 2r to do so, absent the consent of Armour's 
existing board of directors, who have thus far 
expressed a resistance to General Host's assump- 
tion of management of Armour, or General Host's 
ability to change Armour's existing by-laws 

which may require court proceedings to accomplish, 
Armour's staggered beard and cumulative voting 
provisions may prevent General Host from elect- 

ing a majority of Armour's board of directors 

until the expiration of at least three annual 
meetings of Armour shareholders, if ever. There- 
fore, the combined treatment of these financial 
statements shall not be read to give the impression 
that General Host necessarily will have the ability 
to make use of Armour assets, direct the policies 
of Armour management or cause Armour to increase 
its dividends". 


56. Mr. Steven Elgart, a witness called by the defendants, 
and an expert on Economic Forecasting, testified that in 1968 the 
forecasts were that the economy would riot do well in 1969 (Tr. p. 


512) and that economic money rates and money availability forecasts 


cannot be made with any degree of certainty (Tr. p. 513). 


57. As a result of the Exchange Offer and its prior 
acquisition of Armour securities, General Host owned 3,656,800 share 
of Armour Common Stock (or their equivalent in the form of Armour 


convertible cebentures), upon the expiration of the Exchange Offer. 


If the Armour convertible debentures owned by General Host had been 
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converted into Armour Common Stock in accordance with their terms, 
General Host would have owned approximately 55% of the then 


cutstanding Armour Common Stock. (Stip. 149). 


58. As a result of the tender offer and other purchases, 
Greyhound's subsidiary acquired 2,096,040 shares of Armour Common 
Stock, representing approximately 32% of the then outstanding 


shares of Armour Common Stock. (Stip. 151). 


59. On June 24, 1969, Greyhound and H~st announced an 
agreement in principle pursuant to which Host agreed to sell and 
Greyhound agreed to purchase Host's stock interest in Armour. 
Thereafter, Greyhound advised Host that it was unable to complete 
the agreement on the terms it had negotiated. On September 11, 
1969, Host and Greyhound announced a new agreement pursuant to 
which Host agreed to sell and Greyhound agreed to purchase Host's 
stock interest on different terms. A written contract embodying 
these terms was executed by the parties on October 27, 1969. 

On May 14, 1970, the Interstate Commerce Commission entered an 
order approving Greyhound's purchase of Host's stock interest in 
Armour. The closing pursuant to this written agreement of purchase 


atid sale took place May 14, 1970. (Stip. 153). 


Proposed Conclusions of Law 
60. General Host's Exchange Offer Prospectus was 
materially false and misleading in that 
(a) It failed to set forth the serious 
risks and impediments to General Host's ability 
to obtain operating control of Armour's Board of 
Directors; 


(db) It failed to set forth the various 


conditions and impediments to General Host's ability 
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to cause the sale of Armour assets, increase 
Armour's dividends, merge Armour and General Host, 
and elect Armour's management, and failed to dis- 
close the risks to investors inherent in those 
conditions and impediments; 

(c) It failed to set forth what Genecal 
Host was relying upon projected earnings rather 
than historical results to meet its cash flow re- 
quirements out of internally generated funds; 

(d) It failed to disclose that even on the 


basis of projected earnings General Host could not 


meet its cash requirements out of internally generated 


funds if it included in its cash requirements the 
repayment of $9.4 million of debt to insurance com- 
panies or the expenditures of funds for capital im- 
provements in amounts which had been historically 
required; 

(e) It omitted to state the assumptions 
upon which General Host vas including pro forma 
combined financial statements of Armour and General 
Host; and 

(f) It failed to disclose that in order 
to merge Armour and General Host, Delaware law re- 
quired the approval of at least 2/3 of Armour's 
shareholders as vell as a resolution of Armour's 


Board of Directors. 


61. The General Host Exchange Offer Prospectus con- 


tained material misstatements in that it represented that "upon 


consummation of the Exchange Offer'' General Host could sell assets 
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held by Armour or cause Armour to raise its dividends when, in 
fact, other steps would be required to permit General Host to 


dictate those corporate actions. 


62. The failure to disclose the information set forth 


in 161 above and the misrepresentations set forth in 161 above 


were material omissions and material misrepresentations in that a 
reasonable investor might have and would have considered them 
important in making his decision whether or not to tender his 


Armour stock to General Host. 


63. General Host, Allen Inc., Ashton, Pistell and 
Downey either knew the material facts noted in q60 and 161 that 
were misstated or omitted and knew or should have realized their 
significance or failed or refused to ascertain and disclose 
such facts when they were available to them or could have been 


discovered by them with reasonable effort. 


64. The acts complained of constitute violations of 
§10(b) and $14(e) of the Securities and Exchange Act of 1934, as 
amended, §17(a) of the Securities Act of 1933, as amended, and 
the Rules and Regulations promulgated thereunder. 


Dated: New York, New York 
April 28, 1975. 


t 
Attorneys;/for Plaintiff 
One Pennsylvania Plaza 
New York; New York 10001 
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UNITED STATES DISTRICT COUR’ 
SOUTHERN DISTRICT OF HE’ YORK 


—------ ee Hee ------- -X ' 
ALAN L. SPIZLMAN, : ; 
' 
Wiaintiff, : 
-i¢gainst- : 73 Civ. 573 (Ea) 
GENERAL HOST CORPORAPIGN, RICHARD : ‘ 
C. PISTELL. HARRIS J. ASHTON, C. i 
WHITCO:3 ALDEN, JR., JOSEP P. : PROPOSED FINDINGS 
BINNS, WILLIAM F. DOFNEY, WRSTON OF FACT AND 
F. EAMILTON, WILLIAM FP. HCVWE, JR., 3 CONCLUSIONS OF LAW 
J. ELOY McCAY, EDWIN ¢C. McDONALD, : 
LESLIE W. SCOTT, ALIEN & COMPANY, : 


INC., ALLEN & COMPANY, KLEINGR, BELL 
& CO., INC., SEYMOUR M. LACAR, EUGENES : | 


V. KLEIN, ALLEN MANUS, CECIL MANUS, j 
and GREAT AMERICAN INSURANCE CO!?PANY, 


Defendants. : 


Defendants respectfully request that the Court make 


the following findings of fact and conclusions of lew. 
PROPOSED FINDINGS Or FACT 


1. Allen & Company and Allen & Company, Inc. ("Allen ' 
Inc.") were at all relevant times entities separate and cistinct 
one from the other. Allen & Company and Allen Inc. did share a 
cormon back office operation and cocperate in other aspects of 
the business of each, but overall they were not so interrelated 
as to make them in reality but a single entity or departments of 
a single entity. : 
' 
{ 
‘ 
2. The Prospectus of General Host Corporation ("General") 
dated Janvarv 30, 1969 (the "Prespectus”") was reviewed and cleared 
by the full Securities and Exchange Commission ("SEC") for and 


prior to dissemination to the public. 


ee 
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3. The full SEC also reviewed and cleared a proxy 
statement which was filed with it on December 16, 1968 by 
Genexal. The material included in said proxy statement was 


also included verbatim in the Prospectus. 


4. In the Institutional Investors Studv Report of the 
Securities and Exchance Commission (1971), the SEC described ana 
commented upon the Ceneral acquisition of Armour and Company 
("Armour") securities (see Volume 5, pages 2799-2807), stating, 
in part, "Host's failure to consummate the final stages of the 
[acquisition] strategy was due to circumstances which could not 
have been foreseen in the Summer and Fall of 1968 when the report 
[Confidential Revoxt on Armour & Company] was written.” (Vol. 5 
at 2801) Said Study Report does not challenge the sufficiency of 
the disclosure of information to the public concerning the issues 


raised by plaintiff herein. 


5. Prior to SEC clearing of the prospectus, counsel 
for Armour communicated with the SEC on several occasions to 
express opposition to the General registration. The deficiencies 
urged upon the Commission by Armour in oppasition to the regis-~ 
tration included: alleged misstatements or omissions as to the 
inadequacies of the offer; the subordinated and long term nature 
of the debentures; the lack of protective covenants restricting 
debt loans to others; investments in others and minimum working 
capital. Armour pressed that the debentures and warrants are 
unsound. It charged the unlikelihood that General Host would be 
able to pay principal and interest as due, based on (1) the 
projected cash flow of General Host after the exchange offer; 

(2) the net tangible assets of General Host after the exchange 
offer; (3) the terms of the debentures; and (4) the implications 


of the 1920 Packers' consent decree. 


eewe eet ee 
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6. Nowhere in the Prospectus is it stated that General 
would gain immediate control] of the Armour Board of Directors if 
the General exchanga offer for Armour ("the exchange offe.”~) 


were successful. 


7. The Pypospectus disclosed, at page AS thereof: 


"To the best krowledge of General, there are 
presently 17 directors of Armour. The terms 
of 6 directors expire in 1969, 5 in 1979, and 


6 in *°71. In addition, Armour has cumulative 
voti - 
8. Nowhere in the Prospectus is it stated that General 


could or would finance the exchange offer from operating income 


and/or cash on hand. 


9. The firancial and other statements contained in the 
Prospectus clearly indicate the respective size and financial 
4 


status of General and of Armour. 


10. Any reasonable investor by comparing the statements 
contained in the Prospectus as to General with those contained 
in the Prospectus as to Armour would or should have known that 


Armour was approximately 10 times as large as Ceneral. 


11. Nowhere in the Prospectus is a specific market 
value stated for the debenture/warrant package offered by General 


in the exchange offer. 


12. That the market value of the debenture/warrant 
package offered by General in the exchange offer could not be 
factually known at the time of the Prospectus would necessarily 
be inferred by a reasonable investor from the statement in the 
Prospectus, at page 8, that, "None of the debentures or warrants 
to be issued in the exchange offer are outstanding and therefore 


there is no established market for them.” 


oe 
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13. The Prospectus fairly and adequately disclosed 
the existence and nature of the then-existing opposition to the 


General exchange offer. 


14. The Prospectus did not misrepresent or state 
in a misleading fashion any facts which would have been ixp -rtant 
to the decision of a reascrable investor with regard to the 


General exchange offer. 


15. The Prospectus did omit to disclose any fact 


which would have been important to the decision of a reasone2bdle 


investor with regard to the General exchange offer. 


16. Prior to the date of the Prospectus, there had 
been several recent accuisitions wherein the acquired company 
' 


had a "staggered" Board of Directors and/or cumulative voting and | 


the acquiring company nonetheless promptly gained control of the 


ee 


Board of Directors of the acquired company. 


17. At the time of the Prospectus, General had ro 
reason to believe that it or its shareholders would be harmed if 
General were required to wait slightly more than two years before 


obtaining control of the Armour Board cf Directors. ‘ 


18. At the time of the Prospectus, General had a 
reasonable basis for believing that it might obtain control of 


the Armour Board of Directors in less than two years. 


19. At the time of the Prospectus, based on the money 


ee ae ee em 


market prevailing at and prior to that time, General had nc 
reason to believe that it would be unable to obtain or acceptable 


terms the financing necessary to complete its program toe obtain 


control of Armour. ! 


} 
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20. At the time of the Prospectus, General fad no 
reason to believe that its debentures and warrants to be usec in 
the exchance offer would not be listed on the New York Stocr. 
Exchange ani Pacific Coast Stock Fxchange or that the absence of 
such listine would adversely affect the value of said warrarts 


an@ debentures. 


21. Through the month of January, 1969, while th2 
registration was being processed, Armour publicly attached the 
General Host proposal, and its views were widely disseminated. 
The news media, based on press releases issued by the Ammour 
group, published the specific claims that it was very unlikely 
General Host would be able to pay principal and interest on the 
subordinated deb2ntures; that the value of the warrants was 
illusory, and that the tax consequences to Armour stockholders 
would be adverse. A full-page advertisement addressed to Armour 
stockholders by the Chairman of the Armour board, published in 
the Wall Street Journal, the New York Times and other news media 
throughout the country, denigrated the General Host securities 
and went into considerable detail as to the undesirability of 
the exchange. His statement raised questions whether General 
Host would have the cash flow necessary to service its greatly 


increase@ debt and touched upon other claimed deficiences. 


22. By reason of the statements contained in the 
Prospectus and the nublic statements made by Armour during the 
month of January, 1969, a reasonable investor should have known 
that Armour had a "staggered" board and cumulative voting, which 
might prevent General from obtaining immediate control of the 
Armour board even if General's exchange offer were successful, 
and that General would have to obtain moneys from sources other 
than cash on hand and operating income to successfully complete 


its program to acquire Armour. 
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23. Allen Inc.'s involvement in the General exchange 


offer was limited to functioning ministerially as co-dealer- 


manager of said offer. 


24. Defendants did not exhibit a willful, deliberate, 
reckless disregard for the truth in makirg any of the statements 


contained in the Prospectus. 


25. The Prospectus did not misrepresent, omit to 
state, or state in a misleading fashion any material fact with 


regard to wie General exchange offer. 


26. Rt the time of the Prospectus, the rules arc 
practice of the SEC would not have permitted the inclusion 
therein of speculation as to General's potential future cash 


flow. 


27. The cowplaint herein should be dismissed as to all 


Gefendants, with costs. 


l 
i 
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SOUTHERN DISTRICT OF NEW YORK 


ae eee aeeeneebinenacaniines x 
ALAN L. SPIELMAN, $ 

Plaintiff, : 73 Civ. 573 EW 

- against - : 

GENERAL HOST CORPORATION, RICHARD C. $ DEFENDANTS ' 
PISTELL, HARRIS J. ASHTON, C. WHITCOMB : POST-TRIAL 
ALDEN, JR., JOSEPH P. BINNS, WILLIAM F. : PROPOSED FINDINGS 
DOWNEY, WESTON F. HAMILTON, WILLIAM P. : OF FACT AND 
HOWE, JR., J. ELROY MC CAW, EDWIN Ge $ CONCLUSIONS OF LAW 
MC DONALD, LESLIE W. SCOTT, ALLEN & : 
COMPANY, INC., ALLEN & COMPANY, KLEINER 
BELL & CO., INC., SEYMOUR M. LAZAR, 
EUGENE F. KLEIN, ALLEN MANUS, CECIL 
MANUS, and GREAT AMERICAN INSURANCE : 
COMPANY, : 

Defendants. : 
— ee ee ee ee re ee me me re ee ee ee ee ee ee me ee ee ee ee ee ee ee ee x 


Defendants respectfully request that the Court make 


the following findings of fact and conclusions of law: 


PROPOSED FINDINGS OF FACT 

1. In December. 1968, General Host ("Host") owned 
1,002,500 shares, ‘«c approximately 16-1/2%, of the common stock 
of Armour then outstanding. 750,000 shares had been acquired by 
Host in two blocks of 150,000 and 600,000 shares, respectively, 
from Gulf & Western Industries, Inc. The additional 252,500 
shares had been purchased in the open market. (SF. 24, SF. 25; 
Tr. 394-95, Ashton) 

2. On December 13, 1968, Host publicly announced that 
it was considering the possibility of an exchange offer for addi- 


tional Armour securites (the “exchange offer"). (SF. 32) 


3. On December 16, 1968, a proof of a proxy statement 


for a special shareholders meeting to approve an exchange offer 


ee 
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for Armour securities and to authorize the issuance of secu- 


rities of Host for use in connection with said offer was filed 


with the Securities and Exchange Commission c*gRc*). After 
review and clearance by the SEC, on or about December 27, 1968 


said proxy statement ("the Host proxy statement") was mailed to 


| 
| 
we shareholders for a January 20, 1969 meeting. (SF. 35; 


‘Tr. 393-94, 396, Ashton) 


4. On December 23, 1968, Host announced that it would 


offer to exchange for Armour securities its 7% subordinated 


debentures and warrants to purchase Host common stock. (Tr. 394, 


shton; Ex. A-15(1); SF. 33) 


5. On December 30, 1968, Host filed with the SEC a 


registration statement and prospectus (the “prospectus”) con- 
are a proposed offering of $346,200,9C0 aggregate principal 
i mount of 7% subordinated debentures due February 1, 1994 and 
8,655,000 warrants expiring January 31, 1979 to purchase Host 
bommon stock at $45 per share. The debentures and warrants 
were to be offered in exchange for common stock of Armour in 
the ratio of $60 principal amount of debentures and 1-1/2 war- 
rants for each share of Armour common stock. The proposed 
aig offer provided that Host would not accept any tender 
of Armour securities unless upo. acceptance of all tendered 
lsecurities it would own more than 50% of the then outstanding 
Armour common stock assuming conversion of all Armour 4-1/2% 
debentures tendered. Amendment No. 1 to the registration 
aE as filed on ‘anuary 2., 1969 increased the aggregate 
principal amount of debentures being offered to $347,040, G00 


' 


jand the total number of warrrants to 8,676,000 and amended the 


proposed exchange offer to include Armour's outstanding 4-1/2% 


| ; , 
convertible subordinated debentures. Amendment No. 2 to the 


——— ee 
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registration statement as filed on January 29, 1969 increased 
the number of warrants to 14,460,000 and reduced the exercise 
price of the warrants to $40 per share. The ratio of exchange 
was changed to $60 principal amount of debentures and 2-1/2 
warrants for each share of Armour stock or for Armour debentures 
in the principal amount ($51.14) then cequired upon conversion 
to obtain one share of Armour common stock. (Tr. 396, Ashton; 
SF. 37; Exs. A-18, A-19,, A~46, A-89) 

6. The prospectus (Ex. 23) was declared effective by 
the Commissioners of the SEC on January 30, 1969. All of the 
disclosure contained in the December, 1968 Host proxy statement 
concerning the proposed exchange offer was also included in the 
prospectus, using the same language. Th: prospectus stated, at 
page l: 


"On January 28, 1969 the last reported 
sale price for General Host Common Stock 
on the New York Stock Exchange was $39.63 
per share, and the last reported price for 
Armour Common Stock on the New York Stock 
Exchange was $65.00 per share." 


The prospectus further stated at page 31 


"The [Host] Warrants [being offered 
in the exchange offer] will be issuable in 
registered form to purchase the number of 
shares of [Host] Common Stock set forth 
thereon at an exercise price of $40 per 
share. The exercise price of the Warrants 
may be reduced from time to time at the 
discretion of [Host's] board of directors 
for limited periods (of not less than 
twenty-one days) by an amount not in 
excess of 33-1/3% of the exercise price 
then in effect as an inducement for exer- 
cise of the Warrants when deemed appro- 
priate for [Host] to obtain the cash pro- 
ceeds res..lting therefrom. (The purpose 
is to benefit [Host] and its equity holders 
by making it possible to induce Warrant 
holders to exercise their Warrants when 
this appears to the Directors the most 


-3- 
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economical or otherwise desirable way to 
raise new equity capital iff it should be 
considered necessary or desirable to raise 


new cquity capital.)". 

The prospectus further statcd, at page 3 thereof: 
“fhe principal amount of General Host 

Debentures may be applied in payment of 

the exercise price of the Warrants regard- 

less of the then market value of the Deben- 
(SF. 30; Bx. 237 Be. A-4Z17)s AY54) 

ha On January 27, 1969, while the Host Registra- 
tion Statement was still on file with the SEC and had not 
become effective, the Greyhound Corp. ("Greyhound"), through a 


subsidiary, offered to purchase up to 41% of Armour's common 


stock for cash, at a price of $65 cash per share, retaining the 


option to accept more than 41%. On January 27, 1969, Armour 


the Greyhound tender offer to them. Advertisements announc - 


ing Greyhound's tender offer were pubiished in the Wall Street 


Journal and other major newspapers throughout the United States 


on January 28, 1969. Or January 31, 1969, Greyhound's offer 


fee a letter to its stock and debent.sreholders transmitting 


was increased to $70 cash per share. On February 10, 1969, 
Greyhound increased its offei to $72 cash per share and 
announced that it would accept all shares tendered (SF. 43; 
Exs. A-35, A-37, A-44, A-54, A~55, A-63, A-68) 


8. The exchange offer commenced January 50, 1969 


and terminated February 14, 1969. As a resvlt of the exchange 


poner 3,656,800 shares of Armour common stock (or equivalent in 


_— form of Armour convertible debentures), upon the expira- 


l tion of the exchange offer. If the Armour convertible deben- 


| 


'tures owned by Host had been converted into Armour common stock 


offer and its prior acquisitions of Armour securities, Host 
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in accordance with their terms, Host would have owned approxi- 
mately 55% of the then outstanding Armour common stock. By its 
competing offer Greyhound had acquired approximately 32% of 
Armour shares. (SF. 41, SF. 49, SF. 51; Ex. 23) 

9. On January 23, 1969, Armour and an individual pur- 
porting to be an Armour shareholder commenced an action entitled 
Armour and Company & McClure Kelley v. General Host, et al, 69 
Civ. 279 (the "1969 action") in this Court alleging, among other 
things, that Host, its directors and dealer-managers were engag~- 
ing in conspiracies and acts in violation of the securities 
laws, and seeking to enjoin the making and consummation of the 
exchange offer. The motion of plaintiffs in the 1969 action for 
a preliminary injunction came on for hearing before this Court 
on February 5, 1969. In their complaint and in support of the 
aforesaid motion, plaintiffs in the 1969 action presented sub- 
stantially similer arguments which have been presented by the 
present plaintiff concerning Host's alleged failures to make 
disclosure concerning its cash flow and alleged inability to 
service its debts from cash fiow. By opinion dated February 7, 
1969, the Court deniec said motion (SF. 39; Exs. A-42 (A) 
through (C)) 

10. During the month of January, 1969, counsel for 
Armour sent letters to forty-eight state Blue Sky Commissioners 
concerning the proposed Host exchange offer. (SF. 42, SF. 44, 
sp..45, SF. 46, SPF. 47, SP. 48) 

11. Counsel for Armour wrote letters and memoranda 
attacking and/or questionirg the proposed Host exchange offer 
to the SEC on December 10, 1968, December 16, 1968, Januccy 
2, 1969, Jaruary 6,1969 (two letters), January 23, 1969, 


Januarv 24, 1969, February 6, 1969 and February 7, 1969 


—— 
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(Exs. A-ll, A-13, A-21, A-22, A-23, A-32, A-34, A-58 and A-60 
respectively). The aforesaid December 10, 1968 (Ex. A-11) 
letter stated at page 2: 


"we believe that the high debt-equity 
ratio of General Host (presently between 
four and five-to-one) raises important 
questions as to its sources of repayment 
of its large borrowings. 


The aforesaid January 2, 1969 memorandum (Ex. A-21) stated at 


page 6: 

"Please bear in mind that Armour has a 17- 
man classified Board of Directors divided 
into three classes with 3 year terms and 
cumulative voting, and that accordingly, 
General Host cannot elect a majority of 
Armour's directors until at least the 
second annual meeting after completion of 
the exchange offer, and perhaps, not until 
after the third annual meeting. 


“we would think that in a situation 
of this kind a proxy statement or prospec 
tus should show rather explicitly the pro- 
jected source of funds to service new 
indebtedness .. -" 


12. On December 31, 1968, William Wood Prince, Chair- 
man of Armour, was quoted in the Wall Street Journal as com- 


menting on the proxy statement that: 
"  . . the Deparment of Justice had indi- 
cated to General Host that in its view the 
acquisition or control of Armour by General 
Host under present circumstances would vio- 
late this decree [Meat Packers' Decree of 
1920]. Accordingly, it may become neces~ 
sary or desirable for General Hest to 
modify, dispose of, or agree to dispose 
of, a substantial part of its assets and 
business." 


The article goes on to quote Mr. Prince's statement of the 


opinion of Armour's counsel as follows: 

“  . . General Host Corp. would have to dis- 
pose of substantially all, if not aki, of 
its present businesses prior to any attempt 
to gain control of Armour. Under such cir- 
cumstances, the entire General Host proxy 
statement and the proposed offer are mean- 
ingless alderdash." (Ex. A-20) 
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13. On January 9, 1969, a letter was sent by Armour's 
management to all of Armour's stockholders of record as of 
January 2, 1969, containing the following language: 


"General Host Corporation, a company with 
a top-heavy debt structure, approximately 
1/10th the size of Armour in sales and profits, 
has filed a Registration Statement covering an 
exchange offer it proposes to make to Armour 
stockholders in an effort to obtain control of 
Armour. 


is simply to make sure that every Armour stock- 
holder understands the very substantial risks 
involved in irrevocably tendering any shares 

to General Host until the .. . accounting, 
debt service and other problems inherent in 


* * x 
", . . the primary purpose of this letter 
| this offer have been resolved or clarified. 


tions are dependent upon products specifically 
forbidden by the Consent Decree, in our opinion 
and that of our Counsel, before General Host 

could exercise control of Armour, it would have 


* * * 
"Since almost all of General Host's opera- 
to liquidate virtually its entire business. 


| "If General Host elects to dispose of its 
present business, the pro forma combined state- 
ments of income presented in its Registration 
Statement are meaningless. However, even as 
presented, these statements raise disturbing 
questions as to the ability of General Host 
j to pay interest and amortization on its huge 
debt. Also, they do not take into account the 
| fact that Gencral Host estimates it will spend 
up to about $9 million in expenses in making 
the offer. Interest on this amount, which is 
almost 25% of General Host's net worth, would 
substantially reduce net income. Nor do the 
figures of per share earnings reflect the 
dilution from the potential exercise of up to 
| 


8,655,000 stock purchase warrants which is over 
three times the number of shares outstanding. 


"As now set forth in General Host's Regis- 
tration Statement, the tabulation of pro forma 
combined earnings figures indicates that before 


ee 
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extraordinary items General Host alone ecarned 
$1.00 per share in the 52 weeks ended October 
5, 1968, that if General Host acquires 40% of 
Armour (which would not permit the consolida- 
tion of their accounts for accounting purposes) 
General Host's earnings would become a deficit 
of $1,201,000 before extraordinary items, which 
would be equivalent to earnings of 28 c{ents] 
per share assuming conversion of General Host's 
convertible notes, and that if General Host 
acquires as much as 60% of Armour (which would 
permit the consolidation of their earnings for 
accounting purposes) these earnings before 
extraordinery items would be $1.20 per share. 


"But these figures do not mean that General 
Host would have the cash flow necessary to ser- 
vice its greatly increased debt. 


“Por so long as there continue to be any 
public stockholders of Armour, even if General 
Host were in control of Armour's Board of Direc- 
tors, which is classified and elected for three- 
year terms, General Host could not use Armour's 
assets and cash flow -- except by the declara- 
tion of dividends -- to service General Host's 
indebtedness." 


On January 9, 1969, and the following day the text of this letter, 
again addressed to Armour stockholders appeared as a full-page 
advertisement in major newspapers, including the New York Times 
and the Wall Street Journal. (Exs. A-25, A-26; SF. 36) 

14. On January 17, 1969, Armour's management sent a 
proxy statement to its stockholders for its February 21, 1969 
annual meeting. Said proxy statement contained the following 
language (page 2): 


"Six directors are to be elected at this 
meeting for terms of three years each. At 
the election each holder of record will have 
cumulative voting rights exercisable in per- 
son or by proxy, and accordingly the proxies 
named in the accompanying form of proxy may 
distribute the total number of votes repre- 
sented by the proxies they hold (determined 
by multiplying the number of shares repre- 
sented thereby by the number of directors to 
be elected) among all or any of the nominees 
in such manner as they in their discretion 
determine." (Ex. A-29) 


| 


| 
| 
\ 
| 
| 


i 
| 
} 
| 
} 
} 
} 
} 


JA 640 


15. On January 24, 1969, Armour was reported in the New 
York Times to have stated that a complaint filed in this Court by 
Armour and one of its shareholders alleged that: 


+ « « it was unlikely that General Host 
would be able to pay the principal amount and 
interest on the non-convertible, subordinated 
$60 principal enount of debentures it proposed 
to offer Armour stockholders. . ¥ (Ex. 
A-34(1)) 

16. On February 7, 1969, the Wall Ctreet Journal re- 
ported Armour's attorneys as saying the Host offer was “inequit- 
able". In the same article, an attorney for the Kentucky Secu- 
rities division was quoted as saying that a petition of Armour 
called the state's attention to an alleged failure of Host to 
disclose "material information". (Ex. A-62) 

17. On February 10, 1969, Armour published a full-page 
advertisement in the New York Times and Wall Street Journal in 
the form of a letter "To Armour Shareholders". It contained a 
financial table purporting to illustrate Host's "cash deficits" 
of $3,611,000 and $5,269,000 at 51% and 60% ownership of Armour. 
It went on to argue in detail that Host's historical operations 
would not generate sufficient cash to meet interest require- 
ments in the absence of a merger, and warned that the terme of 
the debentures and warrants being offered did not prevent the 
issuance of more senior debt or other equity securities. Copies 
of said letter/advertisement were on February 10, 1969 also 
mailed by Armour to all Armour shareholders together with a 


supplemental Armour proxy statement for the meeting of Armour 


stockholders to be held on February 21, 1969. (SF. 36; Exs. 


18. Upon the trial of the present action, plaintiff 


presented evidence on the following issues only: 
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(a) a “failure .. . to emphasize or set 


forth the problem with respect to [Host's] not 
obtaining effective operating control [of Armour 
immediately] because of the [Armour] staggered 
board of directors and cumulative voting" and 
(b) that the prospectus did not state that 

Host was “relying upon projections to meet the 
interest on [Host's] debt service as it became due." 
(Tr. 331-332, 372-373, 379) 

No evidence was offered by plaintiff on any other issue. 


19. Nowhere in the prospectus is it stated that Host 


cr gain immediate control of the Armour board of directors if 


jjthe exchange offer were successful. (Ex. 23) 
20. The prospectus disclosed, at page A9: 
"To the best knowledge of [Host], there 
are presently 17 directors of Armour. The 
terms of 6 directors expire in 1969, 5 in 
1970, and 6 in 1971. In addition, Armour 
has cumulative voting." (Ex. 235 Pe AD) 


pee to the Annex in which the foregoing statement was contained. 


stated the following under the heading “Information Concerning 


oe prospectus, at page 10, specifically invited the reader to 
rmour"™ 


"See Annex A to this Prospectus for 
information concerning Armour and the finan- 
cial statements of Armour." (Ex. 23, p. 10) 


‘ 
| 
; 21. The prospectus disclosed, at page 9: 


"On January 21, 1969, General Host won com- 
plete dismissal of a legal action instituted the 
day before by the Department of Justice in the 
United States District Court for the Northern 
District of Illinois. This action had sovght 
to enjoin General Host from proceeding with the 
Exchange Offer or from otherwise acquiring addi- 
tional shares of Armour stock. It had been 
based upon the theory that a 1920 Packers' Con- 
sent Decree which resulted from an earlier law- 
suit against Armour (United States v. Swift and 
Company, et al.) is or could be made applicable 
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to General Host Corporation. The Federal Court 
rejected this theory and held that this Decree 
does not forbid acquisition by General Host of 
a controlling stock interest in Armour. Although 
an appeal of this decision could be made to the 
United States Supreme Court, the Department of 
Justice has not indicated whether it will appeal 
the decision. The decision in this case does 
not foreclose the Department of Justice from 
brirving an entirely new lawsuit based upon the 
general anti-trust laws. However, there has been 
no indication that the Department intends to 
bring such an action. 


"To resolve this matter, if any Department 
of Justice appeal is successful or if the Depart- 
ment were to succeed in some other action, the 
Company may find it necessary or desirable to 
dispose of all or a part of its currently ope- 
rating businesses or all or a part of its stock 
in Armour.” (Bx. 23, Pp. 9) 


22. Upon successful completion of the exchange offer, 


‘Host required a maximum of three annual meetings which were 


lscheduled to take place in approximately two calendar years after 


the offer to obtain a majority of Armour's directors.(Tr. 415, 


pentane: Exs: 23) 
23. At the time of the exchange offer, Host reasonably 
elieved that, if it obtained a majority of Armour's common 
Te it might obtain control of the Armour board of directors 
lin less than the maximum time required for Host to elect a 
majority of the Armour directors. Among the bases for Host's 
belief were the following: 
(a) some incumbent Armour directors might 
resign rather than oppose a majority shareholder 
and/or fellow Armour directors, and some Armour 
dire tors might subsequent to the exchange offer 
be persuaded to cooperate with Host in the best 


interest of all Armour stockholders. Directors 


of Great American Holding Company had only 


| 
| recently resigned following a successful take- 
i 
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over bid by National General Corporation. 
Host's management was familiar with other 
instances of this type; and 

(b) Armour's by-laws might be amended 
to increase the size of the board, in which 
event Host would elect a majority of the addi- 
tional directors. Both Host's regular coun- 
sel and special Delaware counsel had advised 
Host that the size of Armour's board of direc- 
tors could be increased by vote of the share- 
holders without consent of the board of 
directors. (Tr. 268-72, Allen; Tr. 107-108, 
Day; Tr. 416-418, 447-452, Ashton; Ex. A-61) 

24. The evidence demonstrates that the degree to which 
the staggered board and cumulative voting were emphasized in the 
prospectus was an accurate reflection of their importance to a 
reasonable man at the time in the circumstances then existing. 

25. At the time of the exchange offer, the Rules and 
practice of the SEC id not require or permit the disclosure of 
cash flow projectiors in a prospectus. At the time of the ex- 
change offer, Host provided to the SEC and discussed with the 
SEC projections which Host had made of its future cash flow. 
The SEC made no request, however, that these projections or any 
other projections of Host's future cash flow or any disclosure 
of Host's historical cash flow be included in the prospectus. 
(Tr. 473, 481-482, 490-91, Glynn) 

26. Nowhere in the prospectus is it stated that Host 
could or would finance the exchange offer from cash flow from 


operations. (Ex. 23) 


ttn 
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27. At the time of the exchange offer, Host reasonably 


believed that in the event cash flow from its operations was not 
sufficient, it would be able to obtain on acceptable terms the 
financing necessary to complete its program to obtain control of 
larmour. The basis for such belief was the existence of the fol- 
lowing options: 
(a) Host had $9 million in existing working 
capital available to it; (Tr. 171, Bettauer); 
(b) Host could draw funds under an existing 
$6 million loan commitment; (Tr. 424-25, Ashton); 
(c) Host could sell or hypothecate $200 
million worth of Armour stock; (Tr. 428, Ashton; 
Tr. 483, Glynn); 
(d) Host could sell or hypothecate its other 


assets, which had been valued at $80 million by 


_—$—— ES 


Laird & Company; (Tr. 421, 426, Ashton; Tr. 
483-84, Glynn); 

(e) Host could he e forced conversion of the 
debenture it was offering in the exchange offer 
(Tr. 421-22, Ashton) and/or; 

(f£) Host could have issued new equity secu- 


rities. (Tr. 424, Ashton) 


SS 


' 


ost could have exercised any one or more of the aforesaid 


ptions without having control of or the concurrence of the 


> Oo — 


rmour board of directors. 


28. Pro forma combined fir ncial statements for Armour 


nd Host were included in the prospectus at the request of the 


em 


EC. (Tr. 219, 472, Glynn) 


| 
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29. Plaintiff offered no evidence at trial that the 


pro forma combined financial statements of Armour and Host con- 


tained in the prospectus presented any inaccurate information. 


30. The prospectus disclosed at page 9: 
“Other Aspects of the Sxchange Offer 


General Host reserves the right in its 
sole discretion to make offers subsequent to 
the expiration of the Exchange Offer for shares 
of Armour Common Stock or for Armour Debentures 
on a cash or exchange-of-securities basis or a 
combination thereof, by merger, Or otherwise, 
which offers could differ in terms from the 
Exchang Offer described herein. 


General Host intends to act promptly both 
before and after consummation of the "xchange 
Offer to obtain control of the-.board cf direc- 
tors and management of Armour. In this connec- 
tion it may engage in the solicitation of 
proxies for the election of directors of Armour 
and other matters, both ac the February 21, 
1969 annual meeting of Armour and Company and 
 ytherwise. 


Coneral Host may find it desirable upon con- 
Summation of the Exchange Offer to propose to 
stockholders of the relevant corporations a 
merger or consolidation of it or its present or 
future subsidiaries with Armour or certain of its 
subsidiaries, or General Host may find it desir- 
able to dispose of portions of the assets presently 
held by it or by Armour. If no such merger or 
consolidation occurs, and if General Host has not 
acquired more than 80% of Armour's Common Stock, 
which would allow it to enter into tax~saving 
arrangements, General Host may find it necessary 
or desirable to increase the dividend paid on 
common stock by Armour, or to incur new indebted- 
ness or issue additional equity securit.es. 


The acquisition of a majority of the Common 
Stock of Armour will be accounted for as a pur- 
chase. Price Waterhouse & Co., the Company's 
independent accountants, have reviewed the fore- 
going account. g treatment and approved it as 
being in accordance with generally accepted 
accounting principles." (Bx. 235 P> F) 


31. Allen & Co. and Allen & Company Incorporated 


("Allen Inc.") were at all relevant times entities separate and 


ole 


that Allen & Co. was involved in the Exchange Offer. 


TT 
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distinct one from the other, and there is no evidence indicating 
32. Allen Inc.'s involvement in the exchange offer 


was as a co-dealer-manager of said offer. (SF. 12; Exs. 23, 


disclosures contained in the prospectus and other public infor- 
mation, the shareholders of Armour knew or should have known | 
that Armour had a staggered board of directors and cumulative | 
‘oting and that Host might not have adequate cash flow from opera- 
tions to finance an acquisition of operating control of Armour. 


34. The prospectus did not misrepresent or state in 


A-49) 
33. At the time of the exchange offer, by reason of 
| 
| 
| a misleading fashion any fact which might or would have been 


important to the decision of a reasonable investor with regard 

| to the exchange offer. | 
35. The prospectus did not omit to disclose any fact 

which might or would have been important to the decision of a 


reasonable investor with regard to the exchange offer. | 


care in making and limiting the stateu nts contained in the pros- 


| 
| 
| 36. Defendants acted in good faith and with reasonable 
pectus. | 


37. None of the defendants exhibited a willful, delib- 


| erate or reckless disregard for the truth in making and limiting 


| 
the statements co cained in the prospectus. 
38. All facts which might or would have bee» important 


| 
| 
| 


| | 
“— | 


to an Armour stockholder in making a decision as to the exchange 


offer were effectively disclosed by statements contained in the 


prospectus and in other public documents including the proxy 


statement, the supplemental proxy statement, letters and newspaper 
| 


———— ee 
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advertisements which were specifically called to the attention of 


Armour's stockholders by Armour. 


CONCLUSIONS OF LAW 
39. The prospectus did not misrepresent, omit to state, 
or state in a misleading fashion any material fact with regard 
to the exchange offer. 
40. All material facts with regard to the exchange 
offer were effectively disclosed to Armour stockholders. 
41. Each defendant has fulfilled any and all duties to 
which he or it may be held. 
42. Each defendant acted in good faith and with reason- 
able care. 
43. None of the defendants exhibited a willful, delib- 
erate or reckless disregard for the truth. 
44. Allen & Co. is not liable for any alleged act or 
omission of Allen Inc. 
45. The complaint herein should be dismissed as to all 
defendants, with costs. 
Respectfully submitted, 
LOVEJOY, WASSON, LUNDGREN & ASHTON 
Attorneys for Defendants 
General Host, Ashton, Alden, Binns, 
Scott, and Hamilton 


SHEA, GOULD, CLIMENKO, KRAMER & 
CASEY 


and 
HARVEY J. GOLDSCHMID 
Attorneys for Defendant 
r%llien & Cumpany Incorporated 
HAVENS, WANDLESS, STITT & TIGHE 


Attorneys for Defendant 
Richard C. Pistell 
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| ounivep STATES DISTRICT COURT 
} SOUYHERN DISTRICT OF NEW YORK 
is ee a aah Ue ae epee a Re eT a eae ee a eee oe me ee eee 
; ALAN L, SPIELMAN, : 
| 
I Plaintiff, : 
Hf yaidex No. 
‘| - aguinst - : 73 Civ. S73 (EW) 
| GENERAL HOST CORPORATION, RICHARD C. : 
| PISVELL, HARRIS J. ASHTON, C. WHT TCOMB PRETRIAL ORDER 
) ALDEN, IR., JOSEPH P. BINNS, WILLIAM F. Ae ete coe ee 
|| DOWNEY, WESTON &, HAMILTON, WILLIAM P. 
| HOWR, JR., 3d. ELROY MC CAW, EDWIN C. : 
| MC DONALD, LESLIE W. SCOTT, ALLEN & 
| COMPANY, INC., ALLEN & COMPANY, KLFINER, : 
H BELL & CO., INC., SEYMOUR M. LAZAR, 
| PUGENE V. KLEIN, ALLEN S. MANUS, CECTL 
! MANUS and GRAT AMERTCAN INSURANCE 
|| COMPANY, : 
Defendants. : 
it 
Pea ee enn rer meee ae ny te ee re 


On April 9, 1975, the parties in this action by 
their attorneys appeared before Magistrate Schreiber at a pre- 
trial conference pursuant to Rule 16 of the Federal Rules o1 
Civil Procedure, and agreed as foliows: 

1. The parties agree that-the trial: of this 
action should be based upon this order and upon the pleadings 
i herein. 

2. The parties stipulated that the following 
facts are not in dispute in this action (each party reserving 
the right to object to the matcriality of any such stipulated 


fact and its relevance to the issues): 
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3, STIPULATED FACTS : 

} 

\| The parties stipulated that the following facts are not in 

i} 

| dispute in this action, but cach party reserves the right to object 

-to the relevance or materiality of any such stipulated fact: 

F 1. In or about July, 1968, General Host's principal busi- 


NESS TAS the. manufacture and distribution of bread and other food 


| products, Its stockholders! equity was approximately $35 million. 
2. In or about 1964, and prior thereto, Allen Co., of 
which the sole general partners were Charles Allen and Herbert 
‘Allen, was enga,ed in various aspects of the securities business 
although it was not generally engaged in the retail sate of secur- 
ities. All of the partiiers were either members of the Allen family 
‘or trusts for members of the Allen family. Among the functions per- 
formed by Allen Co. were municipal and government bond trading, 
block trading, third market functions and market making in over-the- 
counter securities, underwriting, and investment of their own funds 
In 1964, Allen Co. caused the formation of Allen Inc. During all 
relevant times, a majority of the common stock of Allen Inc. was 
owned by general and limited partners (or a spouse) of Alten.Co, 
Allen Inc. was formed to take over all functions of Allen Co. other 
than the private investment of Allen Co. assets, However, certain 
“functions such as over-the-counter trading and municipal and govern- 
ment bond trading have not as yet been transferred to Allen Inc. 


3. he stockholders of Allen Inc. who were also partners 


of Allen Co. or a spouse of a partner were the folloviny: 
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Percentage 
Name of Shares 
Herbert A. Allen (general) 10.1% 
i Susan Allen Hayes (limited) 10.1% 
i C. Robert Allen, TII (general) 10.1% 
i Bruce Allen (Limited) 10.1% 
| Terry Allen Kramer (limited) 5.05% 
Irwin Kramer 5.05% 


Herbert Allen and Susan Allen Hayes are children of 


Herbert Allen. C. Robert Allen, LII, Bruce Alten and Terry Allen 
i Kramer are children of Charles Allen. Irwin Kramer is the husband 
ot Terry Allen Kramer. All shares of Allen Inc. originally issued 
eit issued at $10 per share, and, accordingly, the foregoing per- 
| mori holding 50.5% of the stock of Allen Inc. paid $505,000 out of 
“the adeial capitalization of $1,000,000 for their stock. All of 
the remaining original stockhold-rs of allen Ine., numbering oppro 
imately 33, were employees of Allen Co, at the time they subscribed 
for the stock of Allen Inc. Substantially 211 of said persons cor- 
cinued es officers and/or exployecs of Allen Inc. or Allen co». 
Certain of the non-Allen family stockholders of Allen Inc. who werc 
‘also officers of Allen Inc. were at the same cime emploved by Allen 
Co. during relevant periods, Subsequent to the formation of allen 
“gars Allen Co. has, from time to timc, made subordinated loans to 
Allen Inc. to provide necessary capitalization for particular large 
' 


undervritunrs. Said subordinated loans ‘vere repaid falloving the 


cone Lurion of said uedervritings. 


x 
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4, Subsequent to the formation of Allen Ine. in 196% and 
‘during all relevant tiwes, it was the function of Allen Ine., amos, 
“other thiness, to aet as underwriters, investment hankers , dealer 
‘managers and merger specialists, Allen Co. acted as over-the- 

: counter traders, traders in the third market and-intnieipal and- 


vovermnent bond traders. 26 DOS ee ee eee 
o 


F 5. Between 1964 and through the times of the acts alleged 
: 
-in the plaintiff's complaint, Allen Inc. and Allen Co. maintained 


offices at the same business location and shared a cormon back 


\ 
‘office. The personnel in the back office performed services for 


‘both Allen Co. and Allen Inc. and for the most part are paid dy 
Pp P é 


' 


‘Allen Co. All other persons (except for Herbert A. Allen and the 
| 


| . ° ’ : : : 

'Office of Supervisory Jurisdiction) are employed either by Allen 
Inc. or Allen Co., and officers and employees of Allen Inc. perform 
all services related to investment banking, corporete tnderomttings, 


tender offers, exchange offers and acquisitions. From tine to time 


= , 


Allen Co. participated in investment opportunities brough: to it by 


@ 


Allen Inc. 


6. Herbert A. Allen, the son of Herbert Allen, an’ a 


oa 


nephew of Charles Allen, was, during all relevant times, the presi- 


dent of Allen Inc. and a general partner of Allen Co, Certain 
| 


office and other expenses, principally telephone and subscriptions, 
which could not be specifically applied to either Allen Co. or Aller 
Ine. were allocated, During relevant pertods, such allocation ws 


administratively recomended by Murray Lavin, a principal for pur- 


-poses of the National Association of Securities Dealers, Inc, of 


Allen Co. and a Viee Chatrman of the board of Allen Ine. th: Sto 


| 
| 
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| ; 
| decision as to any allocation was with the general partners of Allen 


:Co. and the officers of Allen Inc. 


! 7 : 
7 7. During all relevant periods, the Board of Directors of 
! 


| Allen Inc. comprised 15 persons and Charles Allen was not such a 


_.:director.- Nerbert Allen, C. Robert Allen, III, and Herbert a. Allen 


_- - —— <= 


jeer directors. No other director was nhac 7” family ‘ any of 
| the partners of Allen Co. nor any member of the family of Allen Co. 
‘(except Irwin Kramer) but some were employed by Allen Co. Hervert 
allen was Chairman of the Board. 

8. During all relevant periods, Allen Inc. had approxi- 
‘mately 45 officers. 


H 9, During all relevant periods, all shares of Allen Inc. 
“either owned by any partners of Allen Co. or any members of their 
family were voted for the aforesaid directors of Allen Inc. the 
Board of Directors of Allen Inc. managed the affairs of Alien Inc. 

10. Allen Co. is authorized to do business only in the 
states of New York and New Jersey. Allen Inc. is authorized to do 
business in approximately 40 states. 

11. During all relevant periods all transactions as dealer 
managers in connection with any exchange offer were performed by 
Allen Inc. and Allen Inc. received full compensation for all such 
iservices, 

12. Allen Inc. was a dealer manager in connection with the 
exchange offer of General Host for securities of Armour and reccived 
all compensation paid by General lost as a dealer manager as afore- 


said. Certain solicitor dealer cheeks were made out to Allen Co. 


and were paid over by Allen Co. to Allen Inc. 


‘ 
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13. Allen Ine. and Allen Co. each file separately all re- 


ports with the Securities and Exchange Commission and the Nationa} 


Assoctation of Securities Dealers Inc. 


14, Allen Co. and Allen Inc. mintain completely separate 


' bank accounts, 


15. Alten Co. is a member of the National Clearing, Corpor - 
ation and Allen Inc. is not. 

16. Allen Inc. ected as @ managing underwriter of shares 
of common stock of General Host in May of 1967, 


17. Allen Inc. acted as a managing underwriter for shares 


,of common stock of Uncle John's Restaurants, Inc., 41% of the stock 


|of which was owned by Gencral Host, in August of 1967. 


18, Allen Inc. acted as a managing underwriter of shares of 
8 5 


‘common stock of General Host in April of 1968. 


,paid therefor, 


19. Allen Inc. acted as an agent, together with Kleiner, 
Bell & Co., Inc., on behalf of General Host in the sele of 


$47,400,000 principal amount of 5% Convertible Subordinate Notes 


due June 15, 1988, in a private offering which was closed Qctoher 15, ‘ 
1968. Allen Inc. received $ 533,250.00 - as its share of the fee 


20. In 1968 Armour & Co. was a company whose common shares 
were traded on the New York Stock Exchange and whose principal busi - 
ness was the slaughter of livestock; processing, buying and sellinz 
of various food products; productton and marketing of fertiltzer; 
manufacturing and marketing of various soaps and other related 
prodnets; producing and marketing of fatty acids and other similar 


products; the manufacturer and marketing of abrosives, adhesives 


’ 


the tanning, of hides and producing and wiurtet - 


and similar products; 


, 


PA 


» 
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|.ing of various leather products; manufacturing and marketing of 


tethical pharmeceuticals and the manufacture and marketing, of con- 


| 
struction cquipment. It was at that time the second largest meat 


packer in the United States and had a net worth and sharcholders' 


‘equity of approximately $346 million. 


| 21. Prior to July of 1968, Gulf & Western Industries, Inc. 


became the owner of 750,000 shares of Armour's outstanding common 
“stock. Armour was subject to a United States Department of Justice 
; 1920 Peckers' Consent Decree which might have prevented the merger 
ee consolidation of Gulf & Western and Armour. In or about July, 
'1968, Armour tendered for 1,500,009 of its own shares. 

22. On or about August 5th, 1968 there was a meeting at 
which there were present representatives of General Host, Gulf & 
western and Allen Inc. to discuss the sale of Culf & Western Armour 
holdings to General Host. 

23. On or about August 6, 1968, an agreement wes entered 
into whereby Geners’ Host agreed to purchase 150,900 shares of 
Armour comnon stock at $56 per share and obtained an option to pur- 
chase the remaining 000,000 shares at $60-per share. Ceneral Host 
issued to Gulf & Western 175,000 General Host ten-year warrants 
exercisable at $30 per share in consideration for the said option, 
Subsequent to August 5, 1968, Allen Inc. formed a group of investors 
to take down a private placement of a new issue of $47.4 million of 
General Host 5% Convertible Subordinated Notes due 1988 to finance 
the purchase by General Nost of certain shares of Armour securitics 


from Culf & Western. 
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24, ‘he closing of the initial purchase of 150,000 shares 
of Armour shares from Gulf & Western took place on August 16, 1968, 
The closing of the purchase of the optioned 600,000 Armour common 
shares took place on October 15, 1968 and made General Host the 


hoider of 12% of Armour's then outstanding: stocks =. = 


| 25. On November 1, 1968, General Host entered into 4 loan 
“agreement to borrow up to $20 million from banks to finance the 
purchase of additional Armour shares. Thereafter General Host 
‘borrowed $14 million under said loan agreement and purchesed prior 
to December 30, 1968 an additional 252,000 shares. These purchases 
brought General Host's ownership of Armour stock to 1,002,500 shares 
‘representing approximately 16.5% of Armour's then outstanding common 
stock. 

26. Up to at least December 30, 1968, the Directors and 
managers of Armour refused to meet with General Host's representa- 
tives for the purpose of discussing the possibilities of merger, or 
of General Host's influencing the policy of Armour, and further 
indicated a firm resistance to any attempt by Gencral Host to so 
involve itself with Armour. : 

! 27. Substantially identical note purchase agreements were 
‘executed by all purchasers of the $47,400,000 of 5% Convertible 
Subordinate Notes duc June 15, 1988, 

28. In or about September, 1968, pursuant to instructions 
by Harris J, Ashton, then President of General llost, a study was 
drafted entitled "Confidential Report on Armour and Conpany", and 


dated October, 1968 ("Confi ‘onttal Report"). buring October, 1968 
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‘the Confidential Report was seen by Richard C. Pistell, Harris J. 

| eabieon and the Department of Justice. 

iF 99, Ceneral Host miled to tts stockholders on or abort 
‘September 13, 1968, proxy material for a sptcial meeting of stock- | 
holders to approve issuance of shares upon conversion. of the 


647.400.0900 of 5% Convertible Subordinate Notes due June 15, 1988 
y , ’ . , 


| s wos 
lto be held on October 10, 1968, at which mecting the stockholders of 
F 

| 

General Nest approved the issuance of said additional shares. 

| 
\ 30. Gencral Host received a copy of the letter referred to 
r 

1 ro 
Lin Item 14 of Geneal Host:''s Cocument designation in November, 1968. 
| 31. On November 25, 1968, Armour's counsel urged the SEC to 


-Investicate whether General Host should be registered as an invest- 
| = 6 


ment company. 


32.. In early December, 1968, Armour's counsel conferred 
with SCC officers relative to General Nost's stock acquisitions in 
Armour, folloved by a letter to the Commission's general course. 
This letter, axong other waters, and edmittedly uno ber csay, 
charcsed violations of the Securities Lxchange Act of O22 and ure 


an investigation and action by the fC. Cn Jenuary 3, 1969, 
‘Armour's counsel again conferred with SEC officers following whic! 
‘they sent to the SEC a detailed memorandum "in order that the Steff 
may consider carefully why we consider the Registration Statement 
and the Proxy Statement to be misleading noth to the stockholccr: 
of Ceneral ast and to the of feree stoc kholders." By Letter eater 


Janwiry 6, 1969 vddressed to the Yonorable Manuel ¥. Cohen, Chair- 


min of the suc, Armour's counsel] brought the contentions to the 
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notice of Chairman Cohen "so that the Staff review of the Keyistra- 
tion Statement will not be carried out under any summary or aceel- 
erated procedure, and so that wenbers of the Commission itself are 
aware of the matertal deficiencies in the Registration Statement", 
On January 9, 1969, Armour caused to he published full pase adver- 
Hsemoents in the Wall Street Journal and the New York Times which 
ladvextisement was in the form of an open letter to Armour sharc- 
“holder: expressing manarement's opposition to the Yost exchance 
‘offer, On or about January 9, 1969, Armour sent to its stockholcers 
a letter with text that appeared in the newspaper advertisements 
mentioned above. Host filed an amendment to its previously filed 
Schedule 13D with the SEC dated December 12, 1968, reporting that 
' aimesiil Host was considering the possibility of obtaining contro] 
of Arrrour. This was the first 13D filing. 

33. On December 23, 1968, General Host announced 2n en- 
change offer for securities of Armour in exchange for 7% Cubord-~ 
inated Debentures cf Ceneral Yost and warrants to purchase Cororel 
Fost common stock. 

34. General Host, during the processing of the Registra- 
tion Statement, either upon request of the SEC or upon its own 
initiative, submitted data, supplements, acmittances and other 
matters as to questioned items and in support of the registration 
of the securitics. 

35. Proxy meterial wes mailed by Ceneral Post to its stocl- 
holders on or about December 27, 1968 for a spectal necting of 
stockholders to be held on January 20, 1969 to authorize the cv- 


chanve offer for securitte: of Armour, Supytemento dl prosy mete ried 
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| 
Saad said meeting was mailed on January 9, 1969 and January 14, 1969, 


the special mecting of stockholders of General Host was held on 
January 70, 15969, at which time the stockholders of Ceneral Lost 


authorized the exchange ofier for securitics of Armour. 


36. A notice and proxy statement was mailed by Armour 
managenient to the holders of common stock of Armuur as of January Be 
1969 on or about January 17, 1969 for the annual meeting of stock- 


holders of Armour to be held on February 21, 1969. Under date of 


February 10, 1969, supplemental proxy material was mailed to Armour 
stockholders which included a r. >rint of a newspaper Jetter to 
Armour stockholders dated February 10, 1969. 

37. General Host's Registration Statement as filed with the 
SEC on Form S-1 on December 30, 1968 related to a proposed offering 
‘of $346,200,000 7% Subordinated Debentures due Janvary 31, 1094 and 
8,655,000 warrants expiring January 31, 1979 to purehare ceneral 
Host Common Stock at $45 per share. The debentures and verrants 


Arr 


were to be exchanged for common stock of Arwour in the satio of ¢§ 
principal amount of debentures and 1-1/2 warrents for each share of 
Armour Common Stock. Amendment No. 1 to the Registration Statercnt 
as filed on January 23, 1969 increased the principal amount of 
Debentures being offered to $347,040,000 and the Warrants Co 
8,676,000 so as to include in offering not only for Cormon Stock of 
Armour but Armour's outstanding 4-1/27, Convertible Subordinated 
Debentures. Amendment No. 2 to the Registration Statement as filed 


on January 29, 1969 increased the number of Warrants to 14 460,000 


and reduced the exercise ;rice of the Warrants to $40 per shore. 


the ratio of exchanye was chenyed to $60 prine ips amount of 7% 
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subordinated Debentures duc February 1, 1994 and 2-1/2 Warrants for 


cach share of Armow: stock or for the principal amount of Armour 


Debentures (presently $51.14) required upon conversion to obtaining 
one share of Armour stock. 

38. The Conm) :sion, not the staff pursuant to delegated 
authority, declared the Registration Statcaent effective on Janu- 
vary 30, 1969. 

39, In January 1969 Armour and an individual purporting to 
‘be an Armour shareholder instituted a class action alleging, among 
other things, that Gencral Host, its Directors and Dealer-Managers 
were engaging in conspiracies and acts in violation of the secur- 
ities laws, and sought to enjoin the making and consummation of 
General Nost's Exchange Offer ("Armour and Kelley litigation"). ‘the 
said action was based upon General] Host's initially filed S-1 which 
was filed with the SEC on December 30, 1968. 

40, During the pendency of the Armour and Kelley litiga- 
tion, General llost filed on Janusry 29, 1959 wath the S2C Avendnent 
No. 2 to its Registration Stateme .~ and Prospectus which cornt-ined 
many changes from the original version, The Registrsetion Statement 
became effective and operative ior use by General Nost in soliciting, 
tenders from Armour shareholders, 

41. Pursuant to the Exchange Offer, which by its terms 
expired February 14, 1969, General Host acquired 2,654,300 shires 
ef Armour Common Stock or their equivalent in Armour convertible 


debentures. In this Nxchange Offer, General Rost issued $159,754 ,060 


of its 7% Subordinated Debentures due February 1, 1994 and 6,6959,75% 
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warrants to purchase General Host Common Stock at $40 per share, 
expiring January 1, 1979. 

42. On January 23, 1969, Sullivan and Cromwell sent iden- 
tical lecttcrs to 48 state bluc-Sky Commissioners ro: "“"Genera) 
Host Corporation - Armour and Compiny Exchange Offer." 

43. On January 27, 1969, while Ut) Genesaul Host Registra- 
tion Statement was still on le with the SEC and had not become 
effective, the Greyhound Cor] (“Greyho "), through a subsidiary, 
offered to purchase up to 41% of Armour's com n stock for cash, at 
a price of $65 per share, retaini: the option to accept more thar 
41%. On January 27, 1969, Armour ent Jetter to its stockholders 
transmitting the Greyhoun!] tender offer t ther Advertise nt 
announcing Greyhound's tender of {1 re published in the Wall 
Street Journal and other major newspapers throughout the United 
States on January 28, 1969. On January 29, 1969, Greyhound's 
offer was increased to $70--cash--} share, and thereafter in- 
creased to $72--cash--per share, with the further announcement 
that it would accept all shares temicred On or about January 30, 
1969, General Host filed an Amendment to its S-l1 Registration 
Statement, increasing its Exchange er from 1-1/2 warrants to 
2-1/2 warrants to purchase General Host Common Stock at $40 per 


share and permitting the use of the General Host 
be applied at face valuc in payment of the exercise price of 


warrants, 


44. On January 18, 1969, Sullivan and Cromwell sent 
lettcr to R. M. Mett, Office of the Commission of Securitics, 
Madison, Wisconsin, re: “Possible Filing in Wisconsin of Ap 
tion for Qualificatico: of Certain Securities of General Hout 


Corporation, 


debentures to 


the 


a 


lica- 
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45, On January 27, 1969, Sullivan and Cromwell sent a 


letter to MacDonald Callion, Securities Commissioner, Montromery, 
AlJabam1, and 11 other state Blue-Sky Conmissioncrs, 

46, On January 27, 1969, Sullivan and Cronwell sent a 
‘Metter to James L. McKenna, Chicf, Bureau of Sccuritiecs, Newark, 
New Jersey and two other identical letters to state Blue-Sky Com- 
rissioners, 

47. On January 27, 1969, Sullivan and Cromwell sent a 
telegram to Stanley R. Hays, Securities Commissioner, Denver, Colo- 
rado, re: "General Host Corporation Exchange Offer to Common Stock- 
holders of Armour & Co.", also addressed to four other state Blvue- 
Sky Commissioners, 

48, On January 28, 1969, Sullivan and Cronmell sent a 
letter to Claude Keeler, Jr., Director of Securities, Phoenix, 
Arizone, re: "General Host Corporation Exchange Offer to Cowon 
Stockholeers of Armour & Co," and 10 other icentical letters to 
state Blue-Sky Cormissioners. 

49. Asa result of the Exchange Offer and its prior aequi- 
sitions of Armour securities, General Host owned 3,655,809 shares 
of Armour Common Stock (or their equivalent in the form of Armour 
convertible debentures), upon the expiration of the Exchange Offer. 
If the Armour convertible debentures owned by General Host had heen 


| converted into Armour Common Stock in accordance with their terms, 


- 


General Host would have then owned approximitely 55% of the th 


| outstionting Armour common Stock, 
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50. On February 13, 1969, a letter from Greyhound l’ood 


Management, Inc. was sent to Armour sharcholders, 
51, As a result of the tender offer and other purchases, 


Grey’. und‘'s subsidiary acquired 2,096,040 shares of Armour Common 
‘Stock, 


representing approximately 32% of the then outstancing shares 


,of Armour Common Stock. 

| 

52. At the Armour Annual. Meeting held on February 21, 1959 
| 

General lost elected four of the six directors being elected at such 


J 


| * 

j meeting. 

53. On June 24, 1969, Greyhound and Host announced an 
! 


[agreement in principle pursvant to which Host agreed to sell anu 


nf 


| , ‘ , ile a oe 
‘Greyhound agreed to purchase Hosts stock interest in Armour. ‘There- 


' 


‘after, Greyhound advised Host that ic was unable to complete the 


‘agreement on the terms it had nesotiated. On Senterher 11, 1960 


Yoet and Greyhound ennounced a new cgreement pursuant fo Mich Tort 
agreed to sell and Greyhoun't eereed to purctesc paetle etaetk tntese 
est on different terms. A urcitren contract embodyies thee Sacre 
was executed by the parties October 97, 196°, Cn icy ™%, A 5 ier 
Interstate Commerce Conmission entered en .orvcer enprovin: ories- 
! 

ve t + .% ° ee Ps ‘ ae a “4 rs er. 
ound's purchase of ilost's stock tntesest in Armour. Lie clos tug 


pursuant to chis written agreement of purchase and sale took place 
Hay 14, 1970. 

54. In order for General host to be afforced substan: tal 
tex savines, General Rost vould have head to ettain 8% avwecsehtp of 


vw 


Armour 's outstandioy common stock, 
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The issues of the plaintiff are as follows: 

i 1. Was the Registration Statement and Prospectus | 
issued lk» General Host in connection with General Host's Exchange 

; Offer for Armour securities materially false and misleading 

' and violative of Sections 10(b) and 14(e) of the Exchange Act 
and Section 17 of the Securities Act with respect to the 

i following statements amd omissions? 

a. The cover page and page 3 of the Prospectus 
statea that Gencral Host was offering fer each share of Armour 
common stock a package of $60 principal amount of debentures 
and 2-1/2 warrants (each warrant to purchase 1 share of General 


Host common stock) for each share of Armour common stock. (The 


debentures being subordinated and due February 1, 1994, 
bearing 7% interest per annum and useable at its face value 
for conversion of the warrants into General Host common stock 
znd hereafter referred to as “General Host Debentures"). The 
said statement was materially misleading ir that it failed 
to disclose that the defendants knew that the said debentures 
would trade on the open market at a substantial discount from 
the face amount of each debenture; 
b. At page 3, the representation is made that 

"The Company has applicd for listing of 

the debentures on the New York Stock Ex- 

change and the Pacific Coast Stock Exchange, 


and the warrants on the American. Stock Ex- 
change and the Pacific Coast Stock Exchange. 


4 
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No statement is made that in the event said listing applications 
were denica that the market value of the ability to sell said 
debentures and warrants would be materially adversely affected. 
In fact, the said listing applications were denied by -the New 
York Stock Exchange and the American Stock Exchange due to the 
inability of General Host to satisfy those Exchanges of its 
ability to meet its debt service obligations as they became 
due. 

c. At page 8, under the heading "Basis for Deter- 
mination of the Exchange Offer", the statement is made that 

"In arriving at the Exchange Offer, General 

Host has taken into consideration the rela- 

tive financial positions and recent operating 

results of General Host and Armour and the 

businesses of each. Consideration was also 

given to the market values of their securities 

and to the $70 offer to purchase 41% of 

Armour's Common Stock by the Greyhound Cor- 

poration... .” 
Said statement was materially false and misleading in that 2 
was intended to demonstrate that the General Host securities 
package would have a market value in exeess of the $70 
Greyhound cash counter-offer if General Host's Exchange Offer 
was successful. General Host represented in the Prospectus 
that its Exchange Offer vould be successful +7 it obtained 
at least 50% of Armour's outstanding common .* Kk (including 


the approximatcly 1,000,000 shares of Armour common stock 


already owned by it). Said statement materially omits to 


state ciat in the event General Host failed to obtain immediate 


substantially less. than $70 and that General 
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operating control of a majority of Armour's Board of Directors 
and a 2/3 vote of Armour sharcholders to permit the merger 

of Armour and General Nost after consummation of the Exchange 
Offer, that the General Nost securities package would be worth 


Host would he 


either forced to sell its Armour holdings at a substantial loss 
or substantially liquidate its own operations in order to con- 
tinue to carry the said investment; 

dad. At page 8 under the heading "Position of 
Armour's Present Management", a statement is made that 

"The present management of Armour has 

announced its opposition to the Exchange 

Clfex: =e 4: 6°" 
and fails to state that that same opposition was expressed by 
the Board of Directors of Armour; 

e. At page 8 under the heading "Position of r 
Armour's Present Management", there is a description of a law- 
suit brought against General Host, its directors and financial 


et al. vs. General Host Corporation, et-al." Said description 

is matcrially misleading in that it omits to state: 
(i) that the said action was instituted as a 

class action on behalf of all Armour shareholders, 
(ii) that the plaintiffs in said lawsuit charged 


the defendants with material omissions in the Prospectus and 


the nature of those omissions {including a charge that General 


<q 
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Host could not meet its financial obligations in the ever.t ot 
successful tender) and 

(iii) that a partner of General Host's auditing 
firm, Price Waterhouse & Company, testified at a hearing des- 
cribed in said paragraph before the federal court on a motion 
for a preliminary injunction and at a hearing de cribed in 
the aforementioned paragraph conducted by the State of Illinois, 
that in his opinion General Host's use of earnings projections 
as opposed to historical results in determining its future 
cash flow and ability to service its debt, was improper, and 
that in his opinion General Host could not meet the debt ser- 
vice obligations being incurred by virtue of its acquisitions 
of hccieaceceeneint ties: When describing proceedings before the 
Illinois Securities Commissioner as based upon 


... the alleged lack of souncness of 
the Exchange Offer." 


the Prospectus fails to set forth the reasons for said contention 
and does not alert the reader that the Exchange Offer was being 
attacked on the basis that General Hest might not have the 
» 4ijty to meet its debt obligations as they became due in the 
eveat more than 50% of Armour's common stock was obtaincd but 
ne merger was 2ffected; 

At page 9 under the heading “Other Aspects of 
The Exchange Oifer," the representation was made that 

"General Host intends to act promptly 


both before and after consummation of 
the Exchange Offer to obtain control of 
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the Board of Director: and management 
of Armour. In this connection it may cn- 
gaye in the solicitation of proxies for 
the election of dircetors of Armour and 
| other matters, both at. the February 21, 
| 1969 Annual Meeting of Armour & Company 
and otherwisc." 

Said statements were materially false and misleading in that they 
- conveyed to the )°-der that throng) “the solicitation af proxies" 
‘' General Host would have the powcr to clect a majority of the board 

of directors of Armour. It omits to state that Armour had 
staggered board and cumulative voting provisions and that at the 
; February 21, 1969 meeting only six of seventeen directois would 
‘ be up for election with five more directors to be elect cd the 

following year and six at the third succeeding anual reeting 
' thereby limiting the maximum number of directors tht c .uld be 
Placed on.Armour's Board by proxy solicitaticn at the Februery 21, 
1969 meeting, assuming 100% of the vote, to only six directors. 
It also omitted to state that in the event Greyhound succeeded 
in obtaining at least one-third of the outstanding common shares 
of Armour by virtue of its tender offer and the existing Armour 
directors refused to resign, General Host could not get operating 
control of Armour's Board of D*~ectors for at least two years and 
seven days thereby preventing Gencral Host from controlling the 
Board of Directors and designating management of Armour for at 
least that period of time; 

g. At wage 9 under the heading “Other Aspects of 
the Exchange Offer", the statement is made that 
"General Host may find it desirable upon 


consummation of the Exchange Offer to pro- 
pose to stockholders of the relevant corpora-~ 
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tions the merger or consolidation of it or its 
present or future subsidiarics with Armour or 
certain of its subsidiaries, but Gencral Host 
may find it. desirable to dispose of portions 

of the assets presently held by it oy Armour." 


The Prospectus failed to advise Armour sharcholders that a 


merger hetween Cencera) Host and Armour could not be accomplished 


under the laws of the State of Delaware, where Armour was in- 
corporated without a vote of a majority of Armour's directors 
and at least 2/3 of the outstanding shares of Armour voted in 
favor of the merger and that there was no assurance that General 
Host could obtain 2/3 of Armour's outstanding stock pursuant to 
the Exchange Offer. In addition, it further failed to advise 
the Armour shareholders that in order to propose such a merger 
or to dispose of Armour assets, cven with 2/23 ownership of 
Armour's shares, a majority of the members of Armour's board 
of directors would have to vote for such a proposal (which could 
only be done if it was determined to be in the best interests 
of Armour, not General Host) and that by virtue of Armour's 
staggered board and cumulative voting provisions General Host's 
ability to elect a majority of Armour's board of directors would 
mosu. probably be blocked for at least three annual meetings of 
Armour's sharcholders; 

b. At page 9 under the heading "Other Aspects of 


the Exchange Offer", it is represented that 


"If no such merger or consolidation 
occurs, and if General] lost has not 
acquired more than 80% of Armour's 
Common Stocl:, which would allow it to 
enter into tax-saving arrangements, 
General Host may find it necessary Or 
desirable to increase the dividend paid 


on Common Stock by Armour, or to incur 
new indebtedness or issue additional 
equity securities." 


Said statement is materially misleading in that it represents 
that General Host, having achieved a more than 50% ownership 
of Armour common stock, would have the power to cause the divi-~ 
dend on Armour common stock to be increased. It failed to 
state that only the board of directors had power to increase 
dividends which therefore required General Host to control 
more than 50% of Armour's board of directors, and that it could 
not insure such control until the expiration of at least three 
Armour annual meetings, and further that the dividend could 
not be increased to suit the needs of General Host without re- 
gard to the business necessities and interests of Armour and its 
minority shareholders without exposing Armour and General Host 
to liability to such Armour minority shareholders; 

i. All of the statements contained under the 
heading “Other Aspects of the Exchange Offer" led the Armour 


shareholders to believe that in the event General Host obtained 


more than 50% of Armour's outstanding shares it would, immediately 


following the Exchange Offer, 
(i) control more than 50% of Armour's board 
a 
of directors, . 
(ii) have the ability to increase Armour 
dividends, 


(iii) have the ability to cause the sale of 


certain Armour asscts, 
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(iv) cause the merger of Armour and General 


Host, and 
(v) change the management of Armour. 
Said representations were materially false and misleading since 
there were omitted therefrom the disclosures that -Armour had a 
staggered board and cumulative voting and that if Greyhound ob- 
tained ore-third of Armour's outstanding common shares and the 
existing board of directors of Armour refused to resign, none 
of the foregoing could have been accomplished until at least 
the expiration of three annual meetings of Armour shareholders; 
j. Under the heading “Other Aspects of the 
Exchange Offer" was the representation that 
"The acquisition of a majority of the 
Common Stock of Armour will be accounted 
for as a purchase. Price Waterhouse & 
Co., the Company's independent account- 
ants, have reviewed the foregoing account 
ing treatment and approved it as being in 
accordance with generally accepted accoun- 
ting principles." 
Said statement was materially false and misleading in that 
(i) it implied that Price Waterhouse approved 
the inclusion of the Pro Forma Combined Statements of Income 
and Balance Sheets of General Host and Armour & Company appearing 
on pages 14 through 18 of the Prospectus ; 
(ii) that Price Waterhouse found no material 


objection to the General Host Exchange Offer, and 


(iii) that the other representations under 


the same heading were not misleading. 
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It omitted to state that the Price Watcrhouse partner in charge 


! 


of the General Host audit did not consider it proper to present 

the General Host and Armour income statements and balance shects 
<-> On-a-combincd or consol idated basis unless Gencral Most .could 
within one year of the reports control Armour, and that a partner 
of Price Waterhouse in charge of the Armour audit had testified 
that he did not believe that General Host could, on the basis of 
his cash flow analysis, meet, as it became due, its debt service 
which would arise from General !Ylost's acquisitions of Armour 
securities, unless 80% was acquired. 

k. On pages 10 through 18, the Prospectus set 
forth various pro forma ce bined presentations of General Host 
and Armour with respect to earnings, book value per share, 
statements of income and balance sheets. The presentation 
of those pro forma combined statements was predicated upon the 
possibility of General Host becoming the owner of 50% or more 
of Armour common stock. Those presentations, both standing 
alone, and when read in connection with the representations 
contained under the heading “Other Aspects of the Exchange Offer" 
appearing at page 9 of the Prospectus, represented that with 
more than 50% ownership General Host would gain orerating 
control of Armour's board of directors and management; have 
the ability to increase Armour's dividends or dispose of Armour's 
assets; merge General Host with Armour; make use of Armour's 
assets for General Host cash requirements and report the incoe 


statements and balance sheets of Gencral Host and Armour on a 
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consolidated basis. Said representations were false and mi: 
leading because of Armour's stagyered board and cumulative voting 
provisions; Greyhound's competing tender offer and Armour's 
directors and management resistance to General HNost's takcover 
created serious doubts that General Host coulu obtain such 
control until the expiration of at least three annual meetings 
of Armour shareholders and even then, if a 2/3 vote of the 
sharcholders could not be effected, there could be no merger. 
1. The Prospectus omits to disclose the basis 
for General Host's belief that it could generate sufficient 
cash flow to service the indebtedness being incurred by vir- 
tue of its acquisitions of Armour securities and the require- 
ments of its own business. Prior to and at the time of the 
issuance of the Registration Statument and Prospectus, General 
Host had prepared cash flow projections which made use of esti 
mated future operating results to conclude that General Host 
could meet its debt se: vice obligations as they became due. 
The reader of the Prospectus was not informed of the hypo- 
thetical basis for the use by Generak Host of such projections 
and could not make an informed business judgment as to whether 
or not said projections could be met. In addition, Ceneral Host 
$9,400,000 which said indebtedness would become payable in 
August, 1969 in the event General Host acquired more than 


50% of Armour's outstanding common shares. Gencral Host's 
J 


a? . 
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internal cash flow projections assumed that said indebtedness 
could be refinanced at the end of svch period and on that basis 


reflected said indebtedness under “long-term debt" on page 13 


‘of the Prospectus. Iu such indebtedness was "short-term 


debt" due and payable in .:ss than one year, 

m. At page 11 under the heading "PRO FORMA EFFECT 
OF E CHANGE OFFER ON GENERAL HOST PER SHARE BOOK VALUE" a series 
of book values per share for General Host common stock was pre- 
sented which was materially false and misleading. at assumed 
that $47.4 million of convertible subordinated notes recently 
sold by General Host to a group of private investors had been 
converted into equity when in fact said indebtedness had not 
been converted into equity and was still being carried as debt 
on the company's balance sheet. Without giving effect to those 
convertible notes as having been converted into common stock, 
the book value of General Host per share would have been reduced 
"assuming 16.5% ownership of Armour" from $20.02 per share to 
only approximately $15 per share. In addition, bie table of 
pro forma book value on page 11 of the Prospectus was materially 
false and misleading in that it did not adequately disclose 
that if General Host obtained more than 50% ownership of Armour, 
the General Host's tangible book value per share of common stock 
would be reduced to less than $3 at the 51% level ana thereafter 


would become a negative tangible net worth at higher degrees of 


percentage ownership; 
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n. The Prospectus onits to warn Armour share- 

' holders that General Host had predicated its ability to hold 
intact its Armour shares until such time as ic could control 
Armour's board of directors or merge the two companics, upon 

‘a money market whose interest rates would ?owatn At “thé Itéve)l 

then existing. At the time of the issuance of said Prospectus 
the rates at whicn funds could be borrowed had substantially 
increased, and the rate and trend of such increases created 

| serious doubts as to whether General Host co: 1 borrow funds 
at interest rates within its ability to pay. None of this was 
disclosed in the Prospectu At the conclusion of the Exchang: 
Offer General Host could not raise such funds at interest rates 
within its abilities to meet its debt obligations thereby 
creatirg pressure for it to liquidate its Armour holdings 
at substantial losses; 

©. At page 10 of the Prospectus under the 
heading “EFFECT OF EXCHANGE ON ARMOUR STOCKHOLDERS WHO ACCEPT 
OFFER" the historical earnings of Armour between 1964 through 
1968 were described 1s “... only $3.70, $2.51, $(0.04), $2.61 
and $1.32, respectively." The said presentation was materially 
misleading in that through the use of the word "only", it 
wrongfully conditioned the reader to believe that Armour's 
most recent operating results were unsatisfactory. It also 
failed to inform the reader that the 1968 results of $1.32 per 


share were arrived at after deducting extraordinary items of 
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$1.83 per share. It further failed to disclose that Armour 'S 
income before extraordinary items for that fiscal period 
was $3.15 per share; 

pp. At. page 10 of the Prospectus under the 
heading "EFFECT OF EXCHANGE ON ARMOUR STOCKHOLDERS WHO ACCEPT 
OFFER" a comparison of Armour's book value per share at November 
2, 1968 of $39.23 was made with $60 principal amount of Genera] 
Host debentures being offered pursuant to the Exchange Offer. 
Said comparison was materially misleading since it did not 
disclose that the defendants t.en knew that the said debentures 
woulda trade on the open market substantially lower than its 
face amount of $60; 

q. The Prospectus was materially misleading in 
that it (i) omitted to state that if General Host's Exchange 
Offer was successful and it acquired more than 50% ¢ Armour 's 
stock, the result thereoi would be to seriously impair General 
Host's debt/equity ratio and (ii) omitted a “Times Charges 
Earned" computation both historically and pro forma (giving 
effect to the wconuned Exchange Offer) which would have indi- 
cated the insufficient coverage of Gereral Host's interest 
obligations arising as a result of the Exchange Offer 


anc prior indebtedness. 


2. Did the defendants know, or should they have known, 


of the aforesaid misstatements and omissions? 
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3. Did the aforesaid misstatements and omissions 
cause damage to plaintiff and the members of the Class? 

3(a) Are the defendants jointly and severally 
liable for acting pursuant to a conspiracy, scheme and course 
of conduct which violated Secs. 10(b) and 14(e) of the Exchange 
Act and Sect. 17 of the Securities Act? 

(b) Are the individual defendants liable under 
Sect. 20 of the Exchange Act as "controlling persons" of 
General Host? 

(c) Is Allen Co. individually liable by reason 
of its own acts or by virtue of being a “controlling person" 


and/or -alter-ego of Allen Inc.? 


The issues of the defendants, Host,Ashton, 
Alden, Binns, Hamiltor, Scott, etc. are as follows: 

1. Whether the alleged facts enumerated on 
pages 14 through 27 are facts and whether disclosure of them was 
material in the circumstances then existing. 

2. Whether during the course of the Exchange 
Offer the material facts enumerated on pages 14 through 27 
of plaintiff's memorandum were effectively disclosed. 

3. Whether any misstatements or omissions which 


did occur were mode willfully, deliberately or with reckless 


4, 
eo 


JA 677 


disregard for the truth. " 
4. Whether any matcrial misstatements or ‘ 
omissions which did occur in the prospectus. were cured by other 


publications, disseminations and statements made to the public 


or to Armour sharcholders. 


The issues of the defendants Allen Co. and Allen. 
Inc. are as follows: 
1. Whether during the course of the Exchange Offer 
by General Host Corporation ("General Host") for securities of 
Armour and Company ("Armour") all material facts were effectively 
disclosed, particularly in light of the fact that, as a part y 
of its waioaieia in opposition to the General Host Exchange Offer: 
(a) Armour had made a “microscopic analysis" of 
the General Host Prospectus and, through written communications 
and meetings with the Securities and Exchange Commission ("SEC") 
had brought to the attention of the SEC “every conceivable ‘ 
shortcoming of the Offer or alleged fraudulent siasdeiieies or claimed 
violations of the Securities acts"; 
(b) Armour had caused to be widely disseminated 
in the news media its claims that, among other matters, it was 
very unlikely tha General Host would have the cash flow neces~ 
sary to service the debt which General Host was to issue in 


connection with the Exchange Offer. 


2. Whether in connection with the offering and 
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sale of General Host securities pursuant to the Exchange Offer, 
Allen Inc. acted with “willful, deliberate or reckless disregard 
for the truth." 

3. Whether in connection with the er and 

io 2S - “sabel of General. fiost securities pursuant to the Exchange Offers. 
Allen Co. acted with “willful, deliberate or reckless disregard 


for the truth." 


4. Whether Allen Co. is liable for any of the 


acts of Allen Inc. in this matter. 


5. WITNESSES 


The parties agree that the witnesses whom cach 
, party now intends to call, are those listed below. Should 


any party hereafter decide to call any additional witnesscs 


prompt notice of their identity shall be given to the opposing 


party in writing, setting forth the reason why such + itness 
was not heretofore identified. No witness may be called 
trial unless identified as above stated. 
(a) Plaintiff's witnesses are: 

1. Harris J. Ashton - in person 

2. Arthur Bettauer - in person and/or by deposition 

3. Seymour Lazar ~- in person 

4. Richard C. Pistell - in person 


5. Carl A. Goldman, President, Corporate Capital 
Consultants, Inc., 1 State Street Plaza, New York, 
N.Y. 10004.Mr. Goldman will testify in person as 
a securities expert in connection with the valuation 
of the Exchange Offer and the material misstatements 
and omissions made in the Prospectus. 


6. Irwin Schumer, a partner in Tunick & Platkin, 2 
Park * ‘enue, New York, New York 10016, will testify 
in ~. ~on as an accounting expert concerning various 
acccuntine matters relevant to the Prospectus including 
pro forma combined statements, cash flow matters, 
accounting aspects of current as opposed to long 
term debt obligations, and other accounting issues 
raised in this Pretrial Memorandum. 


7. Carl Glick, a partner in David J. Greene & Co., 30 
Wall Street, New York, New York, will testify in 
person as a securities expert on the same matters as 
to which '' Goldinan will testify. 


Timothy T. buy - in person and by deposition 
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9, Herbert A. Allen. Jr. - vy deposition 
10. John B. Glynn ~- by depositica 


11. Alan C. McPowel1 - by deposition 


(b) Witnesses for Defendants Host, Ashton, Alden, Binns, 
Hamilton, Scott, etc. are: 
1. Harris J. Ashton 


2. Arthux Bettaucr - a partner at Price Water- 
house & Co., 60 Broad Street, New York, 
New York. Mr. Bettaucr will testify as 
an accounting cxpert « »ncerning various 
matters relevant to the prospectus. 


< 


3. Mark Bor’2n ~ 
4. Timothy T. Day 
5. William F. Downey 


6. Steven J. Els rt - who is associated with 
Chase Fconometric Associates, Inc. of 

Bala Cynwyd, Pa. Mr. Elgart will testify 
in person as a credit and banking expert. 
He will testify as to the availability and 
the cost orporate credit in the years 
1968 thx 1979; he will also testify as 
to the fi..cencial condition of General Host 
at the times rclevant to this lawsuit as 
well as the overall ccenditions of the moncy 
market at that time. - 


7. Joseph H. Flom 
8. John P. Glynn 

9. Brian E. Lorenz 
10. James J. Murray 


11. Richard C. Pistell 
oe 


(c) Witnesses for Defendants Allen Inc. and Allen Co are: 


1. Werbert A, Allen - in person 
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Alan S. McDowell ~- in person 
Milton Filene - in person 


Harry F. Reiss, Jr., Partner. Ernst & 
Ernst, 140 Broadway, New York, New York, 
will testify isa person as ah accounting 
expert cc paring various accounting 
matters relevant to the Prospectus 
including pro -forma -combined -statements, 
cash flow- mat ters, —Aecoul ting aspects of -- 
current as oppo -d to long-term debt 


obligations and other accounting issues by 
raised in Plaintiff's Pretri.’ Memo- Y 
randum. a8 


Martin J. Whitman, Pre: :dent, M.J. hit - 

man & Co., Inc., 115 B: vadway, New York, 

New York. Mr. Whitman will testify in 

person as a securities expert in connec- ¢@ 
tion with the evaluation wf the Exchange 

Offer and disclosure made in the Pros- 

pectus and otherw:se. 


Richard Hochman, Vice President of E. F. 
Hutton & Co., Inc., One Battery Park 
Plaza, New York, New York, wiil testify 
in person aS a securities expert in con- 
nection with the evaluation of the 
Exchange Offer and disclosure made in the 
Prospectus and otherwise. 


Richard F. Corroon, a partner in Potter, 
Anderson, & Corroon, Wilmingston, Delaware, 
will testify in person as to the pro- 
cedures available under Delaware law to 
obtain control of a corporation under 
circumstances when one holder owns more 
than 50% of the Common Stock thereof. 


